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DepositiQ, LLC depOSLtiQ
PO Box 22476
Denver, CO 80222
877-684-4038 Tolt Free 877-306-8473 Fax

Enroliment and Bond Acknowledgemenf Form

Bond Number: 106534

Apartment Community Name: ]Washington Crossing 1D: [286
Street Address: 55987 [Buildlng #: u&;}iﬂmem #: !
State and Zip Code: MN 55987
'ﬁ : Resident
1Flrsl Name ILast Name
Dale of Birth Social Securily Number
xxlxxg oox-x ol

Security Bond Coverage Amount: $750.00 Pet Bond Coverage Amount: $0.00

Refundable Deposlit Due To Community: $0.00 Refundable Pet Deposit Due to Community: $0.00
Non-refundable Purchase Price: $131.25

PLEASE READ THE FOLLOWING BEFORE SIGNING:
| Intend to be legally bound, and | understand and voluntarily agree that:

! am enrolling on a bond that Bankers Insurance Company (Surety) issued for the benefil of the apariment community named above.
The premium that | am paying for the Bond is not a security deposit, and | will not receive the premium back at the end of my lease.
Moreover, this bond Is not liability or nther insurance, and thus does not relieve me of any rasponslblilties | have under the lease,
including responsibility for physical damage to the property or tor unpaid rent.

The bond Is for the amount listed above in the box marked “Bond Coverage Amount.” The bond provides coverage for damages that {
may be responsible for under the lease and under law, including physical damage to the apanment (beyond normal wear and tear) or for
any unpaid obligations under my lease agreement, such as unpaid rent or fees ("Covered Damages”), up to the Bond Coverage Amount.
Therelore, if the apartment community makes a claim for Covered Damages, and provided the apariment community strictly complies
with the leass terms and applicable law, Surely will be obligated to pay the ctaim for Covered Damages, including any collection
expenses, court costs, and attorney feos, but not to exceed the Bond Coverage Amount. | will then be obligated to reimburse Surety the
amount of the claim.

Nothing in this agreement limits the apartment community from first applying any money that | have on deposit with the apartment
community to pay the clalm, Moreover, if Surety pays a clalm on my behalf, 1t will then seek to collect reimbursement from me. If this
happens, subject to all applicable legal limitations, | authorize anyone to furnish Surety {or its employess or agents or assigns) any
information tha! will asslst Surety in collecting the maney | owe. Moreover, the apatment communily and the Sursty are not affiliated in
any manner, and the apartment community Is not responsible for the actions that Surety 1akes during any collectlon efforts. | understand
that if { fail lo pay money that | owe to Surety as a resuit of my obligations under this bend: ) my credit rating may get warse; b) | might
have trouble renting an apartment; and o} { might have trouble getting insurance coverage.

Any dispute or ciaim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding arbitration
proceeding administerad by the American Arbltration Association or other appropriate entity that we mutually accept. Judgment
on the arbilrator’'s award may be entered in any court with appropriate jurisdiction. In any arbitration or court proceeding,
Surely, DepositiQ and | walve any claims for punitive damages, and Surety, DepositiQ and | walve any right to pursue clalms on
a class or representative basls — or to be included in any such ciass.

This Is our entire agreemaent, and | am not relying on any oral promises or stalemants.

INITIAL THAT YOU HAVE BEEN SHOWN THE REVERSE SIDE OF THE AGREEMENT: NN
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RESCISSION RIGHTS: WIthin tive (5) Calendar Days of signing this Bond Enroliment Form, | may rescind this bond enroliment for a
full refund, PROVIDED | take cenain actlon. | have been Informed that a complete descriplion of such actions {for example, the lease
agree is lawfully terminated) Is avallable at www.depositiq.com/tesclsston htmi.

Signed by -

10/15/2018 11:52 AM MDT
Slgnature of #1: Resldent

THIS IS PART OF THE AGREEMENT. PLEASE READ GAREFULLY

1. This constilutes our entire agreement, which supersedes all prior agreements and understandings pertalning thereto, and | am
solely relying on what is wrilten in this document, and not relying on any oral representations or promises.

2. The parties hereto shall have all remedies for breach of this Agreement avallabls 1o them provided by law.

3. This agreement Is not Intended to be for the benefit of and shall not be enforceable by any person who or which Is not a party
hereto.

4. Neither Parly may assign or delegate any of Its rights or obligations under this agreement, although Surety may assign this
agreement and any resuiting Judgment, for pumposes of collection.

5. tunderstand that Surety and apartment community are Independent and unalfifialed companles, and, that they are therefore not
agents, joint venturers, partners, parents, or subsidiaries of one another. Therefore, | understand that the apadment community is
not responsible for the conduct of the Surety, and the Surety Is not responsible for the conduct of apariment community.

6. 1 am enroliing In the bond program voluntarlly, and not under the pressure, influence or recommendation of any person. |
fully understand that | don't have to enroll in this program. But after conslderlng the matter, | choose to enrotl because |
believe that it makes sense for me to do so.

7. | have had sutficient opporiunity and time to review this agreement.

THANK YOU, IF YOU HAVE ANY QUESTIONS OR CONCERNS ABOUT THIS EXCITING PROGRAM, PLEASE VISIT OUR WEBSITE

AT WWW.DEPOSITIQ.COM, OR CALL A CUSTOMER SERVICE REPRESENTATIVE AT (877-684-4039). WE WELCOME YOUR
CALLS AND FEEDBACK.

Payment Received
Recelipt # 87151
Bond # 106534
Amount: $131.26
Payment Type: eCheck
Status: Succeeded

Message: Payment is complete

AR

106534
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BOND ENROLLMENT & ACKNOWLEDGEMENT AGREEMENT

Bond Number: ABIC 1296-1303 : . | Alliance Re5|dent|al Company J
: ) COMMUNITY / LANDLORD INFORMATION

Name:  groadstone Passerelle » | HTID: l 2669354 | ID: ! ARC15845
Address: 895 Broadstone Way _
City, State and Zip Code:  Ajtamonte Springs, FL 32714 |
RESIDENT INFORMATION
Move in Address: 890 Broadstone Way | Building #: | Apartment #: | 303
City, State and Zip Code: | Atamonte Springs, FL 32714 i ,
First Name . Last Name | Social Security Number -| Date of Birth E-mail Address
} Joseph . Forese ) on’ File - ‘ 7/14/1993 foresejoe@yahoo. com
2% B
3.
4
Effective Date (Move in Date): 7/13/2017 (MM/DD/YEAR)
BOND LIMIT AMOUNT: $1,000.00
NON-REFUNDABLE PAYMENT: $175.00
REFUNDABLE DEPOSIT DUE TO LANDLORD: ‘ $0.00

IMPORTANT INFORMATION - READ BEFORE SIGNING
As described below, this is an agreement for the election to enroll in the SureDeposit bond program. By signing below, which I choose to do
voluntarily, I intend to be legally bound, understand the terms and conditions, and agree to the following terms, conditions and obligations:

SureDeposit: SureDeposit is a voluntary surety bond program whereby I choose to make a one-time, nonrefundable payment in lieu of making a
traditional security deposit in connection with the lease I entered into with the community’s property manager or property owner (the “Landlord”). 1
freely elect to participate in the SureDeposit program and understand that the payment that I am making to participate in the program is NOT a security
deposit, and that I will NOT receive a refund of the one-time payment at the end of my lease. I have not been required or compelled to enter into this
agreement by any person or entity, and I understand that electing to participate in the SureDepos1t program does not waive or release me from complying
with the terms of my lease.

“SureDeposn” is the trade name of the surety bond program offered to residents of this community. It is NOT insurance and does not protect me
against any acts or risks typically covered by insurance. American Bankers Insura.nce Company of Florida (an Assurant company) is the surety
company (the “Surety”) that has a bonding agreement with your Landlord,

Liability for Damages: The SureDeposit bond provides protection for any physma] damage I may cause to the rental property (beyond normal wear and
tear) and any of my financial obligations under the lease agreement that are not paid. I understand that if the Landlord makes a claim to the Surety after I
move out or if the lease terminates because I caused property damage or I did not fulfill my financial lease obligations (such as not paying rent or not
paying imposed fees), the Surety will pay the Landlord’s claim, up to the specified Bond Limit Amount. If a claim is paid by the Surety to the Landlord,
() I will be required to reimburse the Surety for the amount paid; and (b) If applicable, I must also reimburse the Landlord directly for any outstanding
obligations in excess of the Bond Limit Amount.

Debt Owed to Surety: If Surety pays the Landlord any amount on my behalf and then seeks reimbursement from me: (2) I authorize the Landlord to
furnish Surety any information that will assist Surety in collecting the money I owe to-Surety, (b) I acknowledge that Surety, SureDeposit or a collection
agency (as an assignee) may be identified as the creditor (at their discretion) for purposes of the collection and credit reporting process, and (c) I
acknowledge that if I do not pay Surety (or the designated entity), the debt may be reported to the credit reporting bureaus which may have a negative
impact on my credit profile. I also expressly permit the Landlord, Surety, or a co]lecuon agency to contact me by telephone (land line or mobile) or by
electronic means (such as e-mail) to collect any amount that I owe.

Cancellation of SureDeposit Program Participation: I may cancel the election to’ paruclpate in the SureDeposit program for a full refund within five
(5) calendar days of the Effective Date upon submission of written notice to my Landlord, whereupon my payment will be refunded to me. IF I TAKE
THIS ACTION, I UNDERSTAND I MUST PAY THE REQUIRED SECURITY DEPOSIT TO MY LANDLORD.

Arbitration: Any dispute or claim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding arbitration proceeding
administered by the American Arbitration Association or other appropriate entity that we mutually accept, except that the Surety or I may choose to
pursue claims in small claims court if the claims relate solely to the collection of any debts I owe to the Surety. Judgment on the arbitrator’s award may
be entered in any court with appropriate jurisdiction. In any arbitration or court proceeding, Surety and I waive any claims for punitive damages, and I
waive any right to pursue any claims, causes of action or any monetary, injunctive or prohibitory relief on any class or representative basis, and I agree
and understand that I cannot and will not serve as a class representative at any such action or proceeding.

This is the entire agreement between Surety and I and I am not relying on any oral promises or statements.
Signed By: Joseph Forese

Wed Jul 12 06:39:21 AM CST 2017 X . .
Signature of Resident 1 Signature of Co-Signer/Guarantor - Signature of Resident 3 Signature of Co-Signer/Guarantor

Signature of Resident 2 Signature of Co-Signer/Guarantor Signature of Resident 4 Signature of Co-Signer/Guarantor

AB1694APC-0316 . American Bankers Insurance Company of Florida APPENDIX 1



SUREDEPOSIT ENROLLMENT & QI T BRE
FIDELITY BOND ACKNOWLEDGEMENT DEﬁOSIf

Natimul Propeets & Casemlts Insnrance € ompany

| Bond Number: FNPAC 100069 | Flaherty & Collins B
Knobs Pointe Apartments ID: FC122F
Street Address: Building # Apartment#

New Albany, IN, 47150

Resident 1 Resident 2 (For more than two, use a separate form)
First Name MI Last Name First Name MI Last Name

Date of Birth Social Security Number Date of Birth Social Security Number

Effective Date (move in date) Effective Date (move in date)

Make Payments To: SureDeposit 293 Eisenhower Parkway Suite 320 Livingston, NJ 07039-1711

BOND COVERAGE AMOUNT NON-REFUNDABLE PREMIUM

PLEASE READ THE FOLLOWING BEFORE SIGNING:

I intend to be legally bound, and I understand and agree that;

I am enrolling on a bond that Fidelity National Property & Casualty Company (Company) issued for the benefit of the apartment
community named above. The premium that I am paying for the enrollment is not a security deposit, and I will not receive
the premium back at the end of my lease.

The bond is for the amount listed above in the box marked “Bond Coverage Amount.” The bond provides coverage for any
physical damage to the apartment (beyond normal wear and tear) or any of my obligations under the lease agreement that are not paid
such as past due rent, unpaid rent or fees. If the apartment community makes a claim that I owe it money because I created
damage or did not fulfill lease obligations such as paying rent or applicable fees, Company will be obligated to pay the
claim including collection expenses, court costs, or attorney fees. I will then be obligated to reimburse Company.

If the apartment community has any of my money on deposit at the end of my lease, it will apply this money first to pay the
claim. If Company pays the apartment community on my behalf and then tries to collect reimbursement from me: a) I authorize anyone
to furnish Company (or its employees or agents or assigns) any information that will assist Company in collecting the money I owe to
Company; and b) the apartment community is not a party to, and is not responsible for, the actions that Company takes during any
collection efforts. If I fail to pay money that I owe to Company as a result of my obligations under this bond: a) my credit rating may get
worse, b) I might have trouble renting an apartment, and ¢) I might have trouble getting insurance coverage.

Any dispute or claim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding
arbitration proceeding administered by the American Arbitration Association or other appropriate entity that we mutually
accept, except that Company or I may choose to pursue claims in court if the claims relate soiely to the collection of any
debts I owe to Company. Judgment on the arbitrator’s award may be entered in any court with appropriate jurisdiction.
In any arbitration or court proceeding, Company, SureDeposit and I waive any claims for punitive damages, and Company,
SureDeposit and I waive any right to pursue claims on a class or representative basis.

This is our entire agreement, and I am not relying on any oral promises or statements.

Signature of Resident #1 Signature of Co-Signer or Guarantor Signature of Witness

Signature of Resident #2 Signature of Co-Signer or Guarantor Signature of Witness

APPENDIX 1
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CONVERGE SERVICES GROUP,LL.C. /A *  ATTORNEY GENERAL ~ Ve Fval
SUREDEPOSIT, et al. ot e e,

* CPD Case No. 03-021
Respondents. OAH No. OAG-CPD 02-03-45426

o

* * * * *

FINAL ORDER BY CONSENT ORDER

This Final Order by Consent (“Consent Order”) is made and entered into by fhe Office of
the Attorney General, Consumer Protection Division (the "Proponent") and Converge Services,
Group, L.L.C., Daniel Rudd and Stuart Litwin(hereinafter referred to collectively as
“Respondents”). The Proponent and Respondents agree as follows:

L. The Proponent is responsible for enforcement of Maryland consumer protéction
laws, including the Marylahd Consumer Protection Act, Md. Code Ann., Com. Law §13-101 ez.
lse’q. (2000 Repl. Vol.)

2. Respondent, Converge Services Group, L.L.C. t/a SureDepoéit isa New Jersey
corporatioﬁ that has conducted business in Maryland. Cohverge Services Group, L.L.C. t/a
SureDeposit offered and sold surety bdnds to Maryland consumers in connection with their
applications to rent consumer realty.

3. Respondent, Stuart Litwin, is an owner and operator of Converge Services Group,
L.L.C. Respondent Litwin is Converge Services Group, L.L.C.’s Chief Executive Officer.

4. Respondent, Daniel Rudd, is an owner and operator of Converge Services Group,
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- L.L.C. Respondent Rudd is Converge Ser\_/ices Group, L.L.C.’s Chief Financial Officer and
Chief Operating Officer. |

5. Respondents sold “SureDeposit Security Deposit Bonds” issued by Bankers
Insurance Company or First Community Insurance Company (the “Surety”) to tenants seeking to
rent residential real estate in Maryland (the “SureDeposit Program”).

6. The Proponent alleges that Respondents, through their SureDeposit Program,
engaged in unfair and deceptive trade practices in violation of the Consumer Protection Act by
failing to inform consumers of material facts, the omission of which deceived or tended to
deceive consumers including, but not limited to, Respondents’ failure to disclose to consumers:

(a) all material terms of the surety béndé consumers purchased;

(b)  that, by purchasing SureDeposit Seéurity Deposit Bond;:? consumers remain liable

for all damages paid by the Surety to landlords; .‘

(c) that, by purchasing SureDeposit Security Deposit Bonds, consumers wei'e
foregoing the rights and protections they would ordinarily receive if they paid a
cash security deposit, including their righf to have the residential property
inspected for damages in their presence at the inception and termination of their

' teﬁancy, prompf written notice Qf the damages claimed by the landlord and the |
actual costs incurred by the landlord, and the right to seck a penalty up to three
times the amount of the security deposit, plus reasonable attorney’s fees, if the
landlord fails to comply with the Maryland Security.Deposit Law, Md. Code

~ Ann., Real Property § 8-213;

(dj that landlords who offered and sold SureDeposit Security Deposit Bonds were

2
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paid a portion of consumers’ premium payments;
(e) that landlords may make claims against SureDeposit Security -Debosit Bonds for
damages that exceed what landlords could deduct from a cAash‘security deposit; |
® that the Surety pays damages claims to landlords without requiring the landlords
to honor consume;r.s’ rights afforded under the Maryland Real Préperty Article and
without having to submit evidence to support their claims; and

(g) that Respondents do not provide consumers with notice of, and an opportunity to

contest, damages claims made by landlords.

7. The Proponent alleges that Respondents engaged in unfair and deceptive trade
practices in violation of the Consumer Protection Act by making misrepresentations that had the
capacity, tendency or effect of .'decei'ving or misleading consumers, including misrepresentations
concemiﬂg the legality and nature of their SureDeposit Security Deposit Bond product and its
benefit to consumers. |

8. Respondents deny that they have violated the Consumer Proteqtion Act, deny that
they have committed any of the unfair and deceptive trade prabtices set forth above and contend
that they have not committed any uﬁfair or deceptive trade practices in connection with their
offer and sale of surety bond products to Maryland consumers.

9. Proponent and Respondents intend that this Consent Order shall resolve the
allegations set forth in the Proponent’s Statement of Charges. This Consent Order shall not
constitute an admission by either party. For purposes of resolving disputes concerning the abové
allegations in connection with the Respondents’ SureDeposit Program, from the date of this

Consent Order, Respondents agreé as follows.
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CEASE AND DESIST PROVISIONS

10. Réspondents shall not offer and sell any surety bonds, insurance, of other products
to Maryland consumers that are designed or promoted as replacements, alternatives or
supplements for residenﬁal security deposits.

11.  Respondents and the Surety shall cease accepting any mbney from Maryland
consumers in connection with or arising out of the SureDeposit Program and shall cease from
making any claims .against Maryland consumers in connection with or arising out of the
SureDeposit Program, including claims arising out of any payments made to landlords
participating in the SufeDeposit Program.

12. Respondenfs and the Surety shall cease reporting negative information to credit
repbrting bureaus in conncction with any Maryland Consumer who purchased a SureDeposit
Secuﬁty Deposit Bond.

13.  Respondents shall contact every credit reﬁorting bureau to which Respondents
and/or the Surety made a negative report concerning a Maryland consumer who purchased a
SureDeposit Security Deposit Bond and inform the credit reporting bureau that the negative
information that was reported is not currently accurate and should Be removed.

RESTITUTION AND COSTS

14.  On the date Respondents execute this Consent Order, Respondents shall provide
the Proponent with a list of all Maryland consumers who purchased SureDeposit Security
Deposit Bonds. For each such consumer, Respondentvs shall provide the following information:

(a) the consumer's name, last know address, and social

security number;
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- (b)  astatement whether the SureDeposit Security
Deposit Bond purchased by each consumer has been
terminated or remains in effect; and

(c) the amount of any payments made by any consumer
to reimburse either Respohdents or the Surety for
any claim made against a SureDeposit Security
Deposit Bond.

15.  Respondents shall pay to the Office of the Attorney General a restitution amount
equal to: (1) 40% of the premiums paid by Maryland consumers who purchased SureDeposit
Security Deposit Bonds that are no longer 1n effect; plus (ii) the total of the premium amounts
paid by each consumer who purchased a Sui‘eDeposit Security Deposit Bond that remains in
effect, but whose landlord hés not agreed to comply with the terms of paragraph 19 infra; plus
(iii) Twelve T-hoﬁsand Dollars,($12,000) (referred to collectively as the “Restitution Payment”).
Respondents must pay the Division the Restitution Payment in accordance with paragraph 22.

16.  Ifin the future the Division determines that more than the amount listed pursuant
to paragraph 14(c) was paid by consumers to Respondents or the Surety in connection with the
SureDeposit Program, Respondents shall pay the additional amounts above the amount listed
pursuant to paragraph 14(c) to the Proponent, within ten (10) days being notified of such
additional amount.

17.  The Proponent shall use the Restitution Payment to pay restitution to consumers
who purchased SureDeposit Security Deposit Bonds that are no longer in effect.

18. At the conclusion of any claims process conducted by the Proponent, any part of
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the Restitution Payment that has not been distributed to consumers may, at the discretion of the
Attorney General, be: (a) held in trust for consumers by the State; or (b) used in accordance with
Maryland law, for consumer education or other consumer protecﬁon purposes, at the sole
discretion of the Attorney General.

19. In additibn to the Restitution Payment provided for under paragraph 15, within
five (5) days of the date of the entry of this 'Consent Order, for each Maryland consumer who
purchased a SureDeposit Security Deposit Bond thét remains in effect, SureDeposit shall pay to
the consumer’s landlord the amount paid by the consumer in connection with the pu;chase of the
SureDeposit Security Deposit Bond (the “Refunded Premium Amount”), provided that the

landlord has agreed to: (i) retain the Refunded Premium Amount, on behalf of the consumer who

‘paid the Refunded Premium Amount, as the consumer’s security deposit subject to the

requirements of §§ 8-203 and 8-203.1 of the Marylaﬁd Real Property Article and only make
deductiohs from the security deposit in accordance with those provisions; (ii) not collect any
amounts in addition to the Refunded Premium Amount as security deposifs from Maryland
consumers who purchased SureDeposit Security Deposit Bonds; and (iii) not sell any insurance,
surety bond or other product to Maryland consumers as a replacement, alternative or supplement
to a security deposit, to subject to paragraph 24. Where a Maryland consumer purchased a
SureDeposit Security Deposit Bond that remains in effect, and the landlord received twenty-
percent (20%) of the premium amount paid by the consumer after the consumer purchased the
SureDeposit Security Deposit Bond, SureDeposit may pay eighty-percent (80%) of the Refunded
Premium Amount to the consumer’s landlord, as long as the landlord agrees to retain that

amount, plus the twenty-percent (20%) it previously received on behalf of the consumer who
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paid the Refunded Premium Amount, as the consumer’s security deposit subject to the conditions
set forth in this pafagraph. Respondents shall provide the-Proponent documentation of all
payments made pursuant to this paragraph at the time the payment is made. Attached hereto as
Exhibit :1 are written assurances that Respondents have received from landlords who participated
in Respondents’ SureDeposit Program that they will comply with the terms of this paragraph.
Nothing set forth in this Consent Order shall prohibit Respondents from entering into an
agreement with a landlord who participated in the SureDeposit Program to reimburse
Respondents amounts that Respondents previously paid to thé landlord, but which Respondents
under this Consent Order are being required to return in connection with any existing
SureDeposit Security Deposit Bond. |

20.  For éperiod of eighteen (18) months from the date of this Consent Order, upon
request, Respondents shall. proVide the Proponent with access to Convcrge Sefvices Group,
L.L.C.’s financial records reflecting its sales of SureDeposit Security Deposit Bonds to Maryland
consumers and the monies that were paid by Maryland consumers to reimburse the Respondents
or Surety for ahy claim made against a SureDeposit Security Deposit Bond.

21.  Respondents shall pay to the Office of the Attorney General Fiftelen Thousand
Dollars. (815,000) for costs the Proponent has incurred investigating this matter or that may be
incurred by the Proponént in paying restitution to consumers. Respondents shall pay the costs
under this paragraph in accordance with paragraph 22.

22. At the time Respondents execute this Consent Order, Respondents shall pay the
Restitution Payment and costs required under this Consent Order to an escrow account managed
by their attorneys, Schulman, Treem, Kaminkow, Gilden & Ravenell, P.A., Suite 1800, The

World Trade Center, 401 East Pratt Street, Baltimore, MD 21202. Within five (5) days of the
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date of the entry of this Consent Order, Respondents shall require Schulman, Treem, Kaminkow,
Gilden & Ravenell, P.A. to pay the Restitution. Payment and costs required under this Consent
Order to the Office of the Attorney General.

23.  If any disputes arisé concerning this Consent Order, the parties may petition the
Chief of the Division to enter any supplemental orders needed to modify the Consent Order.

24.  In the event of a change in circumstances, either party may petition the Chief of
the Division to modify this Consent Order to both address the changed circumstances and fulfill
the purposes of this Consent Order. In the event that a statute becomes law in Maryland that
expressly permits the sale of a bond or insurance product in lieu of a security deposit, either party
may petition the Chief of the Division to modify this Cénsent Order to permit the sale of the
product authorized by the legislation and to impose additional cease and desist provisions and/or
affirmative éction as the Chief of the Division believes appropriate to prevent the unfair or
deceptive trade practices that were alleged in the Amended Statement of Charges.

ENFORCEMENT

25. Respdndents understand that this Consent Order is enforceable by the Consumer
Protection Division pursuant to the Consumer Protection Act and that any violation of this
Consent Ordér is a violation of the Consumer Protection Act.

26.  Respondents agree that any future violations of this Consent Ordér, or the
Consumer Protection Act, shall constitute a second violation of the Consumer Protection Act for
purposes of §13-410 of the Act.

AGREED AS TO FORM AND SUBSTANCE

Consumer Protection Division Converge Services Group, L.L.C.
Office of the Attorney General of Maryland
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By:

W i) e,

William D. Gruhn
Assistant Attorney General

G ) L

Philip D. Yiperndan
Assistant Attorney General

Mavén 22, 7005

Date

SO ORDERED:

L0 (0l

William Leibovici, Chief
Consumer Protection Division

By:

Stuart Litwin, fdividually and as
Chief Executive Officer

DI

Daniel Rild, Individually and as
Chief Operating Officer

MWDLI /‘9, w0
Date

L0408

Date
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March 17, 2005

SureDeposit )
c/o Audrew M, Dansicker, Esqnire
Schulman, Treem, Kamimkow, Gilden
& Ravenell, P.A.
Suite 1800, The World Trade Center
401 E. Pratt Street
Baltimore, Maryland 21202

Re: Consmmer Protection Division Investigation of
SureDeposit Program

Dear SurgDeposit:

Equity Management hereby represents and agrees, in coopetation, with
SureDeposit and the Consumer Protection Division of the State of Maryland, that it will not
make available to residents in Maryland properties it manages any insurance, surety bond or
other product as a replacement, glternative or supplement to a security deposit, subject to any
medification of the Consent Order between SureDeposit and the Consumer Profection Division
in Consumer Protection Division v. Converge Services Group, LL.C. a SureDeposit, et al.,
CPD Case No. 03-021/0AH No. CAG-CPD 02-03-45426.

Equity Management also agrees that for each Maryland consumer who purchased
2 SureDeposit surety bond that remains in ¢ffect and who lives at a property it still manages,
Equity Management ‘will apply the entire amount originally paid by the Maryland consemmer for
that surety bond as the consumer’s seowity deposit, subject to the requirements of Sections 8-
203 and 8-203.] of the Real Property Article, 204 will only make deductions from that secusity
deposit in accordance with these provisions,

Finally, Equity Management agrees that it will not require from the above-
identified zroup of consumers any security deposit in addition to the amount originally paid by

STATE'S
EXHIBIT

NE1E8.t 32708
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thase consumers for the SureDeposit surety bond, which amount isto be used as a secunty
deposit under the present lease (see above).

Sincerely yours,

Equj [ana;

Douglas Margerugn )
Fouity Menagement, Inc.
13500 Laurel Lakes Ave.
Lawel, MD 20707

DRC/mmh
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March 16, 2005

VIA FACSIMILE

Mr. Dan Rudg
Sure Deposit .
Converge Services Group LLC \
293 Eisenhower Parkway, Suire 320 f
Livingston, NJ 07039

Re:  Consumer Protection Division Investigation of SureDeposir and Landlords In i
Relation to Administration of and Participation in SureDeposit Program ;

Dear SureDeposit:

On behalf of Summit Management Company (“SMC™), we hereby state that SMC represents

. and agrees, in cooperation with SureDeposit and the Consumer Protection Division of the State
of Maryland (the “CPD"), that it will not make available to its residents any insurance, surety
bond or other product as a replacement, alternative or supplement to a security deposit to
Maryland consumers, subject to any acceptable modification of the Consent QOrder between
SureDeposit and the CPD in Consumer Protecrion Division v. Converge Services Group, LL.C
t/a SureDeposit, et al., CPD Case No. 03-021/0AH No. OAG-CPD 02-03-45426.

SMC also agrees that for each Maryland consumer who purchased a SureDeposit surety bond
that remains in effect, it will apply the entire amount originally paid by the Maryland consumer
in connection with their purchase of a SureDeposit surety bond as the consumer’s security
deposit, subject to the requirements of Sections 8-203 and 8-203.1 of the Real Property Article,
and it will only make deductions from that security deposit in accordance with these provisions.

Finally, SMC agrees that it will not require from these consumers any security deposit in

addition to the amount originally paid by these consumers for the SureDeposit surety bond 10 be E
used as a security deposit under the present lease. : F
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This agreement is not an admission of any fault or liability of SMC, which is expressly denied.

Very truly yours,

D o topf——

Thomas M. Hefferon

cc:  Philip D. Ziperman, Esq.
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March 10, 2005

VIA FAX TO 973/992-8770
Mr. Daniel Rudd
SureDeposit
Converge Services Group
293 Risenhower Parkway
Livingston, NJ 07039

RE: Consumer Protection Division Office of the Attorney General State of Maryland,
Proponent, v. Converge Services Group, LLC T/A SureDeposit, et al,
Respondents, CPD Case No. 03-021/0AH No. OAG-CPD 02-03-45426

Dear Mr. Rudd:

We hereby represent and agree, in cooperation with SureDeposit and the Consumer
Protection Division of the State of Maryland, that we will not tmake available to our
residents any insurance, surety bond or other product as 2 replacement, alternative or
supplement 10 a security deposit to Maryland consuiners, subject to any modification of
the Consent Order between SureDeposit and the Comsumer Protection Divisiom 1
Consumer Protection Division v. Converge Services Group, L.L.C. t/a SureDeposit, et
al., CPD Case No. 03-021/0AH No, OAG-CPD 02-03-45426.

We also agree that for each Maryland consumer who purchased a SureDeposit surety
bond that remains in effect, we will apply the entire amount origmally paid by the
Maryland consumer in connection with their purchase of 2 SureDeposit surety bond as
the consumer’s security deposit, subject to the requirements of Sections 8-203 and
8.203.1 of the Real Property Article, and we will only make deductions from that security
deposit in accordance with these provisions.

Finally, we agree that we will not require from these consumers any security deposit in
addition to the amount originally paid by these consumers for the SureDeposit surety
bond 1o be used as a security deposit under the present lease.

Our agreement 2ud cooperation, which is voluntary on our part, is solely for the purpose
of facilitating the resolution of matters currently pending between SureDeposit and the
Consuraet Protection Division and avoiding further litigation. Our agreement isnotio be
construed as an admission that any actions taken by us with regard to any product or
policy provided by SureDeposit was in violation of any law or obligation to any
consumer and we specifically deny any wrongdoing including without limitation that any
action taken by us was in violation of any law or obligation. Moreover, our agreements
are lirnited and made solely with respect to the laws of the State of Maryland and only
with respect to those properties operated by us in the State of Maryland and is not
admissible in evidence in any action other than the captioned matter.

Sincerely,

M(i)ﬂA. Fishman

MAF/skb

C:\Documents 2nd Settiugs\bozel My Documents\2005-Chron*Leners\lir-038-05-maf.doc

B
. . . ki
service satisfaction valn

martin a. fishman -

VICE PRESIDENT
GENERAL COUNSEL
SECRETARY

5025 swetland court
clevelsnd, ahio 44143
218.797.8780 fan: 216.78787

associated
estales
commurinies
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March 10, 2005

Morgan Properties
160 Clubhouse Road
King of Prussia, PA 19406

RE:  The Marylander Apartments
Consumer Protection Division Investigation of SureDeposit and Landlords
In Relation to Administration of and Participation in SureDeposit Program

Dear SureDeposit:

We hereby represent and agres, in cooperation with SureDeposit and the consumer Protection
Division of the State of Maryland, that we will not make available to our residents any insurance,
surety bond or other product as a replacement, alternative or supplement to a security deposit to
Maryland consumers, subject to any modification of the Consent Order between SureDeposit and
the Consumer Protection Division in Consumer Protection Division v. Converge Services Group,
L.L.C. t/a SureDeposit, et al., CPD Case No. 03-021/0AH No. OAG-CPD 02-03-45426.

We also agree that for each Maryland consumer who purchased a SureDeposit surety bond that
remains in effect, we will apply the entire amount originally paid by the Maryland consumer in
connection with their purchase of a SureDeposit surety bond as the consumer’s security deposit,
subject to the requirements of Sections 8-203 and 8-203.1 of the Real Property Article, and we
will only make deductions from that security deposit in accordance with these provisions.

Finally, we agree that we will not require from these consumers any security deposit in addition
to the amount originally paid by these consumers for the SureDeposit surety bond to be used as a
security deposit under the present lease.

Very truly yours,

Todd L. Richman T

CFO

TLR/dml

160 CLUBHOUSE ROAD |
KINE DF PRUSSIA, PA 10400 » GYD.265.2000 « FAX 010.286.60010
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NED S. KODECK, CHARTERED - ‘

ATT TLAW )
ATORNEYS AT 8 RESERVOIR CIRGLE, SUITE 203
BALTIMORE, MARYLAND 21208
(410) 4864774
March 10, 2005 FAX 486,233 5
NED S. KODECK

" F LEX s C. LYNNE SILYERMAN !

BY FEDERAL EXPRES NE SIVERVAN |

; |

SureDeposit |

293 Bisenhower Parkway, Suite 320 o |
Livingston, New Jersey 07039

Landlord Name: A & G Management Co., Inc.

Landiord Address:  C/O Ned S. Kodeck, Esquirg
Ned S, Kodeck, Chartered
8 Reservoir Circle, Suite 203
Baltimore, Maryland 21208

Re:  Consumer Protection Division [nvestigation of Sure:Depcisit and Landlords in
Relation to Administration of and Participation in SureDeposit Program-

Dear SureDeposit:

We hereby represent and agree, in cooperation with, SureDeposit and the Consumet
Protection Division of the State of Maryland, that we will not make available to our residents any
insuramce, surety bond or other products as a replacement, alternative or supplement to a security
deposit to Maryland consumers, subject to any modification of the Consent Order between
SureDeposit and the Consumer Protection Division in Consumer Protection Division v.
Converge Services Group, L.L.C. t/a SureDeposit , et al., CPD Case No. 03-021/0AH No. OAG~
CPD 02-0345426.

We also agree that for each Maryland consumer who purchased a SureDeposit surety
bond that remains i effect, we will apply the entire amount originally paid by the Maryland.
consumer in connection with their purchase of a SureDeposit surety bond as the consumer’s
security deposit, subject to the requirements of Sections 8-203 and 8-203.1 of the Real Property
Article, and we will only make deductions from that security deposit in accordance with these
Provisions. ‘

Finally, we agree that we will not require from these consumers any security deposit in
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addition to the amount originally paid by these consumers for the SureDeposit surety bond to be
used as-a security deposit under the present lease.

Very truly yours

NED 5. KODECK, CHARTERED
“%

1y
M/

Rodcdm
“for Landlord: A & G Management Co., Inc.

NSK/as

330ns
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TELEPIIONE:
(718) 937-2622
. 29-27 41 AVENUE
SUITE 606
LONG ISLAND CATY, NY 11101
March 18, 2005

SureDeposit

293 Eisenhower Parkway

Suite 320

Livingston, N1 07039

Re: Consumer Protection Division Investigation of SureDeposit and Landlords
In Relation to Administration of and Participation In SureDeposit Program

Dear SureDeposit:

We hereby represent and agree, in cooperation” with SureDeposit and the Consumer
Protection Division of the State of Maryland, that we will not make available to our
residénts any insurance, surety bond or other product as a replacement, alternative or
supplement to a-security deposit to Maryland consumers, subject to any modification of

the .Consent Order between- SureDeposit and the Consumer- Protection Division in

Consurner Protection Division v. Converge Services Group, L.L.C. t/a SureDeposit, et al,
CPD Case No. 03-021/0AH No. OAG-CPD 02-03-45426.

We also agree that for each Maryland consumer who purchased a SureDepsit surety
bond that femains in effect, we will apply the entire amount originally paid by the
Maryland consumer in connection with their purchase of a SureDeposit surety bond as

~ the conisumer’s security deposit, subject to the requirements of Sections 8-203 and 8-

203.1 of the Real Property Article, and we will only make deductions from that security
deposit in accordance with these provisions.

Finally, we agree that we will not require from these consumers any security deposit in
addition to the amount originally paid by these consumers for the SureDeposit surety
bond to be used as a security deposit under the present lease.

Very truly yours,
OWINGS PARK, LLC

= Z

LL:pdm - Lawrence Laikkin
Managing Member

APPENDIX 2

rBo2



For Immediate Release Media Contact:
March 25, 2005 Kevin Enright 410-576-6357

ATTORNEY GENERAL SETTLES WITH
COMPANY THAT SOLD SURETY BONDS TO
RENTERS

UPDATE: During the 2006 session, the General
Assembly passed Ch. 502, Laws of Maryland 2006,
which regulates the sale of surety bonds in lieu of a
security deposit, including providing rights and
remedies that are similar in many respects to those
afforded under the Security Deposit Statute, § 8-203 of
the Real Property Article. Converge Services, Inc. d/b/a
SureDeposit is permitted to sell surety bonds in
accordance with the statutory framework created by
Ch. 502, Laws of Maryland 2006. To read the statute
click on the following

link: http://mlis.state.md.us/2006rs/billfile/hb1620.htm

Attorney General J. Joseph Curran, Jr. announced today
that his Consumer Protection Division has entered into
a settlement with Converge Services Group, L.L.C.
(doing business as "SureDeposit™), of 14 Main Street,
Madison, N.J. and its owners, Stuart Litwin and Daniel
Rudd. The settlement resolves allegations that the
company engaged in unfair and deceptive trade
practices in connection with their selling surety bonds
to Maryland renters.

SureDeposit, through several landlords, sold surety
bonds to Maryland tenants applying to rent apartments,
at the cost of a $175 or higher nonrefundable premium.
The surety bonds served the same purpose as a
security deposit — to protect landlords against damages
to the rental premises or damages due to breach of
lease. At the conclusion of the tenancy, SureDeposit
paid landlords for any damages the landlords claimed
were caused by tenants (i.e., lost rent or damage to
the property), and then sought to recover its payments
from the tenants. The Division estimates that more
than 1,050 Marylanders purchased SureDeposit surety
bonds.

The Maryland Security Deposit Law permits landlords to
collect security deposits from their tenants from which
they may deduct amounts for lost rent, damage due to
breach of lease and damages in excess of ordinary
wear and tear. However, the amounts collected must
be returned to tenants at the conclusion of their
tenancies, less any deductions lawfully made for

APPENDIX 3



damages. The Division alleged that SureDeposit
violated the Consumer Protection Act because the
premiums collected by SureDeposit for its surety bonds
were nonrefundable and because the tenants who
purchased the surety bonds were not advised of the
rights and protections to which they would be entitled
under the Security Deposit Law. The Division also
alleged that SureDeposit did not adequately disclose to
consumers who purchased its surety bonds that they
would remain liable for damages to the rental premises,
that SureDeposit would reimburse landlords for claims
that could not be paid under the Security Deposit Law,
and that SureDeposit did not notify the consumer of
claims being made by the landlord. SureDeposit denies
it violated the Consumer Protection Act.

Under the settlement agreement, SureDeposit promised
to stop engaging in the practices that had been alleged.
SureDeposit will pay restitution of all money it received
from Maryland consumers. SureDeposit also agreed to
pay the Division an additional $15,000 for its costs. The
landlords through which SureDeposit offered its surety
bond product products have agreed to hold the
premiums being refunded to current tenants in
accordance with the Security Deposit Law.

"When consumers rent apartments, they must be
advised of all of their rights,"” said Curran. "Tenants
should be able to enjoy all of the rights and protections
provided under the Security Deposit Law."

#

Attorney General of Maryland 1 (888) 743-0023
toll-free / TDD: (410) 576-6372
Home | Site Map | Privacy Policy | Contact Us
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SOLE ASSIGNMENT OF ERROR

The trial court erred when it granted Defendant’s motjon for summary judgment and

denied Plaintiffs® motion for summary judgment. (Decision of Aug. 18, 2008}

ISSUES PRESENTED FOR REVIEW

1. Whether a landlord’s substitution of a non-refundable bond premium for a
refundable cash security deposit, permitting a third party to pursue tenunts for
damages without itemizing them, violuates R.C. 5321.16(B).

2. Whether a landlord may, consistent with the Landlord-Tenant Act, charge
a “‘one-time, non-refundable fee . . . as a charge for preparing the Apartment prior
to Tenant taking possession.”

3. Whether a landlord’s nonrefunduble pet fee is a liguidated damage
provision prohibited by the Landlord-Tenant Act.

STATEMENT OF THE CASE

On June 18, 2003, Kyle and Melanie Kopp filed this action on behalf of themselves and a
class of similarly situated tenants. Defendant, Associated Estates Realty Corp. (“AERC"™), owns
and/or manages apartment buildings in the State of Ohio and leases units in those buildings to the
public.

Following discovery, AERC filed a motion for summary judgment on February 9, 2004.
"The Kopps filed their summary judgment motion on June 4, 2004. By decision of August I8,
2008, the trial court granted AERC’s motion and denied the Kopps® motion. On September 8,

2008, the trial court entered its final judgment based upon that decision. This timely appeal

followed.

APPENDIX 4
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STATEMENT OF FACTS

As the trial court recognized, “the relevant facts of this case are very straighttorward.”
(Decision a1 3)' In December of 2000, the Kopps executed a lease with AERC for a unit in
Armrowhead Station in Westerville, Ohio for a period of slightly more than one year. The
monthly rent was $840, o which $40 was characterized as “pet rent.” The Kopps alse paid
AERC a $300 “pect fee” stated to be non-refundable.

AERC ordinarily required a refundable deposit of one month’s rent as security for a
tenant’s performance under the lease. Jt also ofiered an alternative in the form of a program
called “SureDeposit,” marketed to AERC by Bankers Insurance Group (“BIC™). Under this
scheme, as implemented by AERC on forms provided by BIC, the Kopps would pay $437.50 at
move-in rather than one month’s rent. They chose this alternative.

Paragraph 4 of the lease read as follows:

SECURITY DEPOSIT. Tenant has deposited with the Landlord the sum

of SureDeposit Dollars ($0.00) (“Security Deposit™) for the purpose of insuring

performance by Tenant of all obligations of Tenant as provided in this Lease.

Landlord may use the Security Deposit to cure any Tenant default by reason of

Tenant's noncompliance with the terms of this Lease. . . . Within thirty (30) days

after the later of (i) the expiration or earlier termination of this Lease, or (ii) the

date Tenant vacates the Apartment, Landlord will refund the Sccurity Deposit less

any deductions authorized above. ... Landlord may commingle the Security
Deposit with others funds of I.andlord.

(AERC Mot. for Summary Judgment, Exh. A, p.1)
The Kopps also signed a document labeled “SureDeposit Bond Acknowledgement,”

which provided that the non-refundable purchase price of the SureDeposit bond was $437.50 and

" Most of the basic facts underlying the Kopps' Jegal positions are contained in the Affidavit of Michele
Shaffer, attached to the AERC motion for summary judgment, filed February 9, 2004.
? While the lcase states the rent at $845, it was apparently only $840. (Shaffer Affid., 16)

2
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the bond coverage amount was $2,500. It also stated that the Kopps would owe BIC rather than
AERC for any damages they caused above normal wear and tear. (Id.,, Exh. C)

AERC also provided the Kopps with an jtemization of charges al move-in, known
internally as “the money sheet.” (Jd. at 68, referring to Deposition Exh. 4) Opposite “Security
Deposit” AERC listed the amount of $437.50, with “SureDeposit™ entered to the side. AERC
also listed a one-lime “Pect Fee” of $300, footnoted as “non-refundable.” Fipally, the breakdown

of the rent revealed that the “base rent™ was $805 and the “pet rent” was $40. (AERC Memo.,

Exh. B)
Unknown to the Kopps, AFRC’s agrecment with BIC entitled AERC to keep 20% of the

SureDeposit premium. 1t paid this amount into its general funds. (Lustic Depo. at 12-13;
Powers Depo. at 23)3

At the end of the lease AERC claimed that the Kopps® pets had caused damage to the
carpet in the amount of $487.93. The Kopps paid this amount under protest. AERC kept the
Kopps® $300 pet fee and its share of the SureDeposit Bond premium ($87.50) without crediting
either of these amounts to the claimed pet damage.

THE DECISION BELOW

The trial court held that the SureDeposit premium was not a security deposit. Moreover,

the Kopps “deposited no money with Defendant and paid the premium for the bond to

SureDeposit who is neither affiliated with Defendant nor a party to this action. Therefore,

1 AERC’s memorandum in support of summary judgment, written before the depositions of its
employces, insisted that 100% of the bond premium was paid to and “held by" a third party, namely BIC.
(AERC Memo at §, 6, 8, 10) Its employees have now testified otherwise, and the Kopps do not
understand AERC to stand by its original position.

3
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Defendant never held any of Plaintiffs’ money or property as a deposit”™ and there could be no
liability on this ground. (Decision, 8/18/08, at 8)

The trial court also held that the pet fee was “additional consideration for the contractual
right to keep a pet.” (Id. at 5) The court therefore rejected the Kopps® position that the fee was a
security deposit. (Id. at 7)

As to the redecorating fee, the trial court held that “it is not a liquidated damages clausc
on the back-end of the lease™ but rather “a payment to the landlord for preparing the apartment.”
(1d. at 10)

The court below thercfore granted summary judgment to AERC and denied relief to the
Kopps.

STANDARD OF REVIEW

“Appellate review of summary judgment motions is de novo.” Samaan v. Walker, 2008

WL 4598295 (Ohio App. 10 Dist.), 2008-Ohio-5370, § 7.
ARGUMENT
Each of the issues in this appeal is directly related to the security deposit section of the

Ohio Landlord-Tenant Act. The relevant portion of that provision, R.C. 5321.16(B), reads as

follows:

Security deposit procedures.

(B) Upon termination of the rental agreement any property or money held
by the landlord as a security deposit may be applied to the payment of past duc
rent and to the payment of the amount of damages that the landlord has suffered
by reason of the tenant’s noncompliance with section 5321.05 of the Revised
Code or the rental agreement. Any deduction from the security deposir shall be
itemized and ideniified by the landlord in a written notice delivered to the tenant
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together with the amount due, within thirty days after termination of the rental
agreement and delivery of possession. . . .

(Emphasis added.) As the Kopps will demonstrate below, AERC violated this provision in threc

Separate ways.

A. THE SUREDEPOSIT SCHEME., A REPLACEMENT FOR AN ORDINARY, REFUNDABLE CASH
SECURITY DEPOSIT, WAS AN ATTEMPT TO AVOID ITEMIZATION OF DAMAGES AND THEREFORE

VYIOLATED THE LANDLORD-TENANT ACT.

1. Substituting a Non-Refundable Bond Premium for a Refundable Cash Security

Deposit, and Bringing in a Third-Party Bonding Company 1o Pursue Tenants for

Damages in Disregard of the Itemization Provisions of the Landlord-Tenant Act,
Violates that Act.

Both the Jease and the testimony of AERC employees make it perfectly clear that the
SureDeposit premium was a one-for-one substitute for a refundable cash security deposit.
AERC’s [ease places it under Paragraph 4, “Security Deposits.” On the so-called “money sheet,”
printed out by the landlord for the tenant at the time of move-in, AERC placed the premium in
the category of “Security Deposit.” AERC also supplied a document entitled “Security
Deposit/Sure Deposit Guidelines Effective 11/30/00,” referred to in the deposition of AERC
property manager Schaffer (pp. 46 et seq.). This was the source for how large a SureDeposit
Bond AERC would require in place of a refundable cash security deposit. The document makes
it clear that AERC referred internally to the SureDeposit as a “security deposit.” (Notice of
Additional Authority, filed 5/19/04)

In addition to the documentary evidence, AERC employees, testifying in deposition.
described the bond premium as an alternative to a refundable cash security deposit — the tenant

was given the choice of one or the other. (Lustic Depo. at 8; Powers Depo. at 31) While the

! The Act goes on to award the tenant, for violation by the landlord, double damages and attorney fees.
R.C. 5321.16(C)

5
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premium was split (80% to BIC, 20% to AERC), the entire bond inured to the benefit of AERC,
covering damages up to $2.500. (Lustic Depo. at 20-21) AERC’s Director of Operational
Accounting (L.ustic) and its Vice-President (Powers) agreed that, in case of damage, BIC, the
marketer of the SureDeposit plan, was contractually required to pay AERC for all damages up to
the amount of the bond. BIC also had the sole right to pursue the former tenant in court to
recover its loss. Where damages exceeded the bond amount, BIC would pursue the former
tenant for that excess also, and these funds would belong to AERC. (Lustic Depo. at 43-44)
Despite these indisputable attributes of a security deposit, under the scheme in question
neither AERC nor BIC is required to itemize damages.” All AERC has to do is inspect the
premises, take photographs and forward the claim to SureDeposit. (Lustic Depo. at 15, 28-29;
Powers Depo. at 18-20 and Exh. 7, pp. 1-2 (“Reporting of Claims™)) Moreover, the plain
language of the SureDeposit Bond Acknowledgement makes the tenant (by now a former tenant)
liable to BIC regardlcss of any defenses he or she might have against AERC. (Lustic Depo.,
Exh. 5, p. 1) Thus, however this Court views the legal rights created by the bond premium, onc

thing is obvious ~ the practical effect of this scheme fulfills a landlord’s fondest hope:
e Tenant damagge is covered in an amount three times higher than the standard one-
month-rent security deposit

» The landlord circumvents the statutory requirement to itemize damages before
kecping a tepant’s deposit

e The tenant’s bond premium pays all collcction costs

* The Ohio Supreme Court takes landlord itemization seriously. In Smith v. Padgett (1987), 32 Ohio
St.3d 344, 349, 513 N.E.2d 737, 742, it held that statutory liability for unauthorized deductions was
mandatory “even if the landlord gave the tenant an itemized list of deductions from the deposit pursuant
to R.C. 5321.16(B).” In other words, the itemization has to be correct, not jusl a list on a piece of paper.
This is one of the cases that provides landlords with incentives to dispensc with itemization altogether, as

AERC did here.

]
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o The landlord still gets to keep — without any obligation to provide a refund or a credit
— 20% of the bond premium

The trial court held that the Kopps’ $437.50 premium could not be a security deposit
within the meaning of the Act because it was not paid to the landlord. This position favors form
over substance. For example, AERC might have offered the Kopps, as an alternative to the $840
conventional security deposit, a $437.50 non-refundable “security fee.” 1t could have used this
amount, or af least 80% of it, to purchase insurance from Sure¢Deposit in the amount of $2,500
against the Kopps defaulting. In this variation there would be no question but that the “security
fee” designated as non-refundable was meant “to secure performance by the tenant under the
rental agreement,” R.C. 5321.01(E), and was therefore subject to the Act. The substance of this
hypothetical transaction is the same as that of the SurcDeposit scheme, which is simply a device
to avoid the requirement of the Landlord-Tenant Act that the security deposit be refundable and
that damages be itemized. Here this is accomplished by routing the payment to a third party
which, in turn, insures the landlord against certain conduct by the tenant. The marketing
component of the scheme is that the landlord — by means of the present benefit of a lower initial
payment — entices the tenant into waiving his or her statutory right to the return of the deposit or
itemization of damages if the landlord seeks to keep that deposit. This is done at a price no one
would pay if the scheme were fully explained. And it is uncontested that SureDeposit did not
explain thcse elements to the Kopps.

In sum, AERC has attempted to evade the plain statutory mandate to itemize damages.

This Court should invalidate that attempt.
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2. Even if this Court I1olds that the $437.50 Bond Premium is not a Security

Deposit Because the Kopps® Check Was Made Payable to BIC Rather Than
AERC, the 20% Kickback Should Be Returned to the Kopps.

As argued above, since AERC scnt a net of 80% of the SureDeposit Bond premium to

BIC and received in rcturn a bond worth $2,500 in damage coverage rather than the $840 in
coverage it would have received from a refundable cash security deposit, the whole amount
should be considered as a substitute for the security deposit. AERC does not dispute the
advantages it obtained from this arrangemcnt (see Lustic Depo. at 20-21) — there is no reason 1o
disregard those advantages just because a third party provides them for a fee.

AERC argued below that its receipt of a portion of the premium does not make such
portion an amount deposited by the Kopps with the landlord, since the entirc payment first went
to SureDeposit; since the rebate to AERC is characterized as representing administrative and
accounting services; and since the rebate is paid to AERC corporate headquarters and
commingled with other funds. Again, howcver, this is purely a matter of form. The underlying
substance is that (1) AERC and SureDeposit split the Kopps® payment, and (2) the payment was
made for the sole purpose of securing AERC against default by the Kopps. Even if the Court
accepts AERC’s argument that the form of the transaction govemns, and that only funds which

ended up in its hands can be considered a deposit, it should still order AERC to return that part of

the bond premium it did receive.

3. The Provision of the Bond Which Makes the SureDeposit Premium Non-

Refundable Cannot Be Enforced Because it is Unconscionable as a Matter of
Law.

Section 5321.14 of the Landiord-Tenant Act provides:
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5321.14 Unconscionable agreements

(A) If the court as a matter of law finds a rental agreement, or any clause thereof, to
have been unconscionable at the time it was made, it may refuse to enforce the rental
agreement or it may enforce the remainder of the rental agreement without the

unconscionable clause, or it may so limit the application of any unconscionable
clausc as to avoid any unconscionable result.

Provisions in Jeases that were not as one-sided as this one have been held unconscionable
as a matter of law. E.g., Berlinger v. Suburban Apariment Management, Inc. (8™ App. Dist.
1982), 7 Ohio App. 3d 122, 124-25, 454 N.E. 2d 1367 (provision for liquidated damages at
double monthly rent held unconscionable); Edwards v.C.N. Inv. Co. (Ohio Mun. 1921), 27 Ohio
Misc. 57, 272 N.E. 2d 652 (provision giving the landlord absolute control of tenant’s property
upon default held unconscionable); see also Orletr v. Suburban Propane (12" App. Dist. 1989),
540 Ohio App. 3d 127, 561 NE.2d 1066 (clause relieving supplier of negligence liability was
unconscionable). A fortiori, the substitution of the SureDeposit for a refundable cash security

deposit, even where the former was less than the latter, is unconscionable under the Act and the

Court should invalidate it for that reason.

To start with, AERC was totally familiar with the SureDeposit scheme and the Kopps had
no knowledge of it. (L.ustic Depo. at 13-14; Kopp Affid., filed 6/21/04, §9) Using this
advantage, AERC presented the scheme to the Kopps based on the fact that the initial payment
was smaller than a conventional security deposit. (Lustic Depo. at 15-16; Powers Depo. at 15)

In doing so AERC failed to disclose to the Kopps:

o that the SureDeposit was a device whereby AERC purported to avoid the
Landlord-Tenant Act requirement that damages be itemized and amounts not
so itemized be refunded;

8 This provision is substantively identical to the corresponding UCC provision, found at R.C. 1302.15(A).

9
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o that AERC was going to keep 20% of the SureDeposit premium irrespective
of whether the Kopps owed anything at the termination of their lease;

¢ that AERC was going to use the Kopps’ money to obtain insurance for
AERC’s benefit alone, insurance which covered three times the amount of
coverage it would have been able to obtain in a conventional security deposit;

e that under the scheme the Kopps were effectively deprived of judicial review
as to whether they actually owed AERC for any damages at the termination

of their lease.
(Kopp Aftid., 7Y 3-8)

Put in mathematical terms, if the Kopps had elected the conventional security deposit
they would have deposited $840 up front and would have received it back at the end of the lease,
either in the form of a refund or a credit against any liability they might have had to AERC for
itemized damages. By virtue of paying $437.50 rather than $840, they had the use of the
difference ($402.50) for a year. This is the sole bencfit they received from the SureDeposit
scheme, and it amounts to an annual intercst rate of 108 per cent.” This rate greatly exceeds the
legally permissible rate in Ohio. See R.C. 1321.571; Retail Credit Corp. v. Shorterage, 1996
WL 199831 (Ohio App. 8 Dist.) (halding 23.99 % interest rate not unconscionablc):

The General Assembly provided a bright line test for what was considcred
commercially reasonable when it permitted retail sellers and small loan licensecs to

contract for and receive finance charges or interest at any rate or rates agreed upon or
consented to by the parties to the agreement, so Jong as the rate did not exceed an annual

percentage rate of twenty-five per cent.

Id. at *1, Here the annual percentage rate is over four times the statutory maximum. It is per se

? This may be computed by dividing the $437.50 paid to SureDeposit, the equivalent of up-front interest,
by the initial monetary benefit, the equivalent of a loan, of $402.50.

10
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not commerciallv reasonable and therefore should be held unconscionable pursuant to R.C.
5321.14(A).F

It is undisputed that AERC, the corporate party which drafted and prepured all of the
documents, did not explain the inherent unfairness of the scheme to the weaker party; the
documents AERC provided to the Kopps did not do so either. This unfairness is what led the
Attorney General of the State of Maryland, under that State's Consumer Protection Act, to
prohibit SureDeposit from marketing the identical product in the State of Maryland and to force
a consent order, paragraph 19 of which required SureDeposit to refund 1o ¢ach landiord, for the
benefit of the tcnant, “the amount paid by the consumer [tenant] in connection with the purchase
of the SureDeposit Security Deposit Bond.™ SureDeposil was permitted to pay back only 80% of
the premium in the following circumstance:

Where a Maryvland consumer purchased a SureDeposit Security Deposit Bond that

remains in effect, and the landlord received twenty-percent (20%) of the premium

amount paid by the consumer after the consumer purchased the SureDeposit Security

Deposit Bond, SureDeposit may pay eighty-percent (80%) of thc Refunded Premium

Amount to the consumer’s landlord, as long as the landlord agrees to retain that

amount, plus the twenty-percent (20%) it previously received on behalf of the

consumer who paid the Refunded Premium Amount, as the consumer s security
deposit subject to the conditions set forth in this paragraph.

? Although AERC argued below that the program cannot be analyzed as a loan, SureDeposit itself markets
its program to tcnants on that basis, It offers to calculate the tenant’s benefits from its program based on
the tenant’s cost of moncy over the term of the lease. Moreover, this calculation is based on the assump-
tion that the bond is the same amount as the conventional security deposit. (See Lustic Depo., Exhibit 6)
If that had been the situation here, the payment to SureDeposit would have been approximately $147 and
the implicit interest rate approximately 21% (see note 6 above), which is within the allowable rate in

Ohio.

11
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(Notice of Additional Authority, filed 5/19/05 (emphasis added)); for press releasc sce:

http://www.oag.state.md. us/Press/20053/032505.htm (websitc last visited on Nov. 10, 2008)) ?

The Attorney General concluded his remarks as follows:

When consumers rent apartments, they must be advised of all of their rights. . . .
Tenants should be able to enjoy all of the rights and protections provided under the

Seccurity Deposit Law.

The release also notes that Maryland subscquently passed legislation regulating the use of
the SureDeposit plan. The Ohio Legislature has enacted no such change in the law. This Court

should follow the Maryland example and order all funds returned in the same manner.

4. The Lease Clearly Provides That The SureDeposit Premium Is A Refundable
Deposit Governed By The Provisions Of The Landlord-Tepant Act.

Even if this Court belicves that the lease in this case governs all and the SureDeposit
arrangement is not unconscionable, the first sentence of Paragraph 4 of that lease (entitled
“Security Deposit™) states that the Kopps “deposited with the Landlord the sum of SureDeposit
Dollars ($0.00) (*Security Deposit) for the purpose of insuring performance by Tenant of all
obligations of Tenant as provided in this Lease.” (Emphasis added.) Paragraph 4 goes on to
provide that AERC can only retain the security deposit at the termination of the leasc if it
itemizes its claims against the Kopps — in that case the security deposit is to be a credit against
any such claims.

This language clearly provides for the refundability of the SureDeposit, despite the
ambiguity created by other documents. That ambiguity must be resolved against the party which
drafted the form lcase agreement — AERC. See G.F. Business Equipment, Inc. v. Liston (10"

App. Dist. 1982), 7 Ohio App.3d 223, 224, 454 N.E.2d 1358.

? Sce also Lustic Depo., Exh. 8, the Statement of Charges against the Maryland marketer of this bond,
filed 11/26/03.

12
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No rational landlord will explain in a written document that it is offering a tenant the
right to opt out of certain protective provisions of the Landlord-Tenant Act. In fact, the Act jtself
stipulates that “no provision of this chapter may be modified or waived by any oral or written
agreement [with one cxception not relcvant here].” R.C. 5321.13(A). Thus, AERC’s offer of the
SureDeposit scheme is oblique — it appears to give tenants the right to pay less and does not
explain the resulting loss of statutory rights. For this it is paid part of the premium; it receives
more coverage than it would from a conventional securily deposit; and it eliminates its statutory

duty to itemize damages. This Court should, for the reasons set forth in this Section, invalidate

the entire scheme.

B. AERC’S REDECORATING FEE IS INDISTINGUISHABLE JN SUBSTANCE FROM THE REDECORA TING

FEE INVALIDATED BY THIS COURT IN A PRIOR CASE. THE SAME HOLDING SHOULD OBTAIN HERE.

The lease required the Kopps to pay a *“‘one-time, non-refundable fee of Seventy Five
Dollars ($75.00) as a charge for preparing the Apartment prior to Tenant taking possession.”
(Lustic Depo., Exh. 2, p. 1) The “moncy sheet” renamed this payment a “Redecorating Fee.”
(Id., Exh. 4) Both AERC executives admitted that the company performed no services for it - it
was just an “up-front fee.” (Powers Depo. at 42-43; Lustic Depo. at 35)

There is no meaningful difference between this non-refundable fee and a security deposit
subject to the Act. This Court invalidated a virtually identical preparation fee in Riding Club
Apartments v. Sargent (10" App. Dist. 1981), 2 Ohio App.3d 146, 440 N.E.2d 1368 (“amount
necessary or incident to prepare said premises and secure a new tenant™). There a leasc
provision permitting the landlord to deduct $150 from the tenant’s security deposit “as an
amount necessary or incident to prepare said premises and securc a new tenant.” Id. This was
determined by the Court to be “a liquidated damages clause . . . permitting the landlord to retain

13
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a sceurity deposit of $150. ...” 1d. The Court recognized that “a liquidated damages clause for
retention of a security deposit is not a term that js barred™ under R.C. 5321.13. Id. at 147.

However, it went on 1o hold:

A liquidated damages clause permitting the landlord to retain a security
deposit withour itemization of actual damages causcd by reason of the tenant’s
noncompliance with R.C. 5321.05 or the rental agreement is inconsistent with
R.C. 5321.16(B), which requires itemization of damages after breach by the
tenant of the rental agreement. Since the provision is inconsistent with R.C,
5321.16(B), it may not be included in a rental agreement and is not enforceable.

Id. (emphasis added). Thus, the key to the Riding Club Apartments decision is not that the
statute expressly prohibits liquidated damages clauses, but rather that, by its nature, such a
provision eliminates the need for the landlord 10 itemize damages. 1t therefore violates the
express language (“shall be itemized") of R.C. 5321.16(B) and is unenforceable. Accord,
Albregt v. Chen (6% App. Dist. 1983), 17 Ohio App.3d 79, 80, 477 N.E.2d 1150, 1153 (“A lcase
provision regarding carpet cleaning that is inconsistent with R.C. 5321.16(B) is unenforceable.”);
Cook v. Heritage Glen Apts., 1996 WL 535238 (Ohio App. 12 Dist.) at *1 (citing Riding Club
Apartments for the proposition that “liquidated damages provision in lease that permits a
landlord to retain a security deposit without itemization of actual damages is inconsistent with
R.C. 5321.16(B) and is unenforceable™); Weingarden v. Fagle Ridge Condominiums (Toledo
Muni. Ct. 1995), 71 Ohbio Misc.2d 7, 16, 653 N.E.2d 759, 764 (following Albregt and holding
that R.C. 5321.16(B) renders an automatic carpet cleaning cost provision in the lease
unenforceable); Nolan v. Sutton (1% App. Dist. 1994), 97 Ohio App.3d 616, 619, 647 N.E.2d
218, 220 (landlord’s withholding of forty dollars for “clcaning™ violated section 5321); but cf.
Sokol v. Sine, 1999 WL 959872 (Ohio App. 11 Dist.), at *2,

Below, AERC claimed that the redecorating fee here is diffcrent because it is charged at

the beginning of the lease regardless of whether the tenant fully complied with all lease terms,

14
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rather than actually being deducted from a security deposit. This ignores the fact that the

redecorating fee in both cases is “automatic™ and is kept by the landlord regardless of any other

event which may occur during the tenancy, regardless of damage and without itemization.
AERC has failed to present any meaningful distinction between its redecorating or

preparation fec and the fee invalidated in Riding Club Apartments. That case should control.

C. AERC’s NON-REFUNDABLE PET FEE IS A LIQUIDATED DAMAGE PROVISION PROHIBITED BY
THE LANDLORD-TENANT ACT.

Whatcver the pet fee is, it cannot be what the trial court said it was — “‘additional
consideration for the contractual right to keep a pet.” (Decision, 8/18/08, at 5) This is so
because AERC had already charged the Kopps $40 per month for “pet rent,” plainly relating to
the right to keep a pet. (AERC Mot. for Summary Judgment, Shaffer Affid., Exh. B) Below is
the Kopps® analysis of bow the pet fee should be understood.

1. The Statute and its Relationship to the Pet Fee

A security deposit is defined in the Act as “any deposit of money or property to secure
performance by the tenant under a rental agreement.” R.C. 5321.01(E). In Smith v. Padgelt
(1987), 32 Chio St.3d 344, 513 N.E.2d 737, the Supreme Court interpreted the Landlord-Tenant
Act strictly by holding statutory liability for unauthorized deductions mandatory “even if the
landlord gave the tenant an itemized list of deductions from the deposit pursuant to R.C.
5321.16(B).” Id. at 349, 513 N.E. 2d at 742. Similarly, Ohio courts have refused to permit a
landlord to withhold funds belonging to a tenant based upon a perfunctory compliance with the
statutory itemization requirement. For example, in Nolan v. Sutton (1* App. Dist. 1994), 97

Ohio App.3d 616. 647 N.E.2d 218, the landlord withheld forty dollars for “cleaning.™ The Court

held:

15
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A landlord should not be allowed to escape the intent underlying the R.C.

5321.16(C) penaltics by making a list of deductions. A landlord will not be

deterred from making unfounded deductions from a security deposit if the

penalties provided by R.C. 5321.16(C) can be avoided by tendering a list of

{acially justifiable reasons for the deductions. . . . [TThe sufficiency of the

itemization must be determined at the time it is sent to the tenant, not at the time it

may later be clarified through discovery in a lawsuit.

Id. at 619, 647 N.E.2d at 220. It also held that the landlord’s failure to demonstrate in the
itemization whether the amount withheld was “due to ordinary wear and tear or something above
that” was fatal to her position. Id.

Such decisions made it more diflicult for landiords to obtain reimbursement for damage,
including pet damage, by merely itemizing “pet damage to carpet.” Instead they needed rather
specialized testimony as to damages over and above ordinary wear and tear. This increased the
incentive for landlords to do what AERC did in this case — liquidate future damages to a sum
certain, label it a non-refundable fee, collect it in advance, and keep it regardless of actual
damage. Ilere, for example, AERC succeeded in itcmizing $487.93 for pet damage to its carpet
(paid by the Kopps under protest) and in addition kept the Kopps $300 pet fee and 20 % of the
SureDeposit Bond premium ($87.50). thus collecting a total of $875.43 for a little more than half

that amount of pet damage. The Landlord-Tenant Act was enacted to prevent just this sort of

shenanigans.

2. Ohio Authorities Unanimously Prohijbit Non-Refundable Security Deposits. No

Matter How Characterized.

AERC argued below that the Kopps® $300 payment could not be a security deposit
because it is footnoted as non-refundable on the move-in sheet. This is a form-over-substance
argument which entirely undercuts the remedial purpose of the Landlord-Tenant Act. As the
following authorities demonstrate, Ohio courts have consistently equated this sort of non-
refundable deposit with liquidated damages.

16
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Again, the lead case in this District is Riding Club Apartmenis. supra, discussed in Part B
above. Another case making it clear that non-refundable security deposits are prohibited by the
Ohio Landlord-Tenant Law is A/bregt v. Chen, supra. In that case the parties had agreed as

follows:

Tenant assumes and agrees to pay a charge 60.00 Dollars ($60.00) for the
cleaning of the carpeting in said apartment upon the vacation of said premises. . . .
Tenant agrees that said $60.00 Dollar charge will be deducted from said security
deposit over and above any other charges to be deducted from said deposit as

herein provided.

17 Ohio App.3d at 80.

The court, following Riding Club Apartments, invalidated this deduction:

In the absence of an affirmative showing, by way of itemization (see R.C.

5321.16(B)), that there was a specific need to clean the carpet, appellant's

unilaterul deduction was improper. A lease provision regarding carpet cleaning

that is inconsistent with R.C. 5321, 16(B) is unenforceable.

Id. (emphasis added); accord, Cook, supra; Weingarden, supra.

In sum, the pet fee portion of this casc can be decided on the general principle that all
landlord efforts to liquidate damages violate the Landlord-Tcnant Act, specifically R.C.
5321.16(B); in every case the landlord keeps the tenant’s money without itemization.

3. Pct Fee Cases

Three Ohio appellate courts have examined the legitimacy of non-refundable pet fees. In
Leszczynski v. Brewer, 1991 WL 285435 (Ohio App. 2 Dist.) (copy attached hereto as Exh. B),
the tenant had paid a $365 security deposit plus a “$100 pet fee.” Id. at *3-*4. The landlord
contested “the trial court awarding Plaintiff $100 as a ‘pet fee’ refund,” since it was not
denominated a security deposit. Id. at *3. The Second Appellate District affirmed the award,
holding that *“this pet tee was a form of security deposit because of potential pet damage to the
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apartment,” Id. In other words, in reality a pet fee is intended to cover pet damage just as &
normal security deposit covers pet damage.

Therecafter, the First Appellate District, in Pool v. Insignia Residential Group (1% App.
Dist. 1999), 136 Ohio App.3d 266, 736 N.E.2d 507, held that the contractual language
(“nonrefundable pet fee to management in the amount of . . . 200/100 refundable™) indicated an
intent by the parties 1o creatc a security deposit, even though it was called a “fee” and was not set
out in the security deposit paragraph of the lease.

The Ninth District disagreed in Ritter v. Fairway Park Properties (9 App. Dist. 2003),
154 Ohio App.3d 444, 797 N.E.2d 576. Its rationale was that “the plain language of the rental
contract [*non-refundable’] indicates that the pet deposit was not to be applied to damages, and
80 it cannot be intended to secure performance to keep the apartment free from damage.” Id. at
449,10

The problem with the analyses contained in Pool and Ritter is that they treat the issue as
one of contract interpretation, when in fact the inquiry should begin with R.C. 5321.06 and .13.
The former provision provides:

A landlord and a tenant may include in a rental agreement any terms and
conditions, including any term relating to rent, the duration of an agrcement, and any
other provisions governing the rights and obligations of the parties that are not
inconsistent with or prohibited by Chapter 5321. of the Revised Code or any other rule of
law. (Emphasis added.)

The Jatter provides that “No provision of this chapter may be modified or waived by any oral or

written agreement . . . ." The above casc law makes clear that cvery attempt hy a landlord to

evadc its statutory duty to itemize damages contained in RC. 5321.16(B) violates these

' The Court was also persuaded by the fact that the Pet Addendum stated that “this fee shall not in any
way be applied to damagcs at time of move-out.”
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provisions, whether the lease uses the term non-refundable, security deposit, pet fee, one-time
payment, carpet fee, or “amount necessary or incident to prepare said premises and secure & new
tenant™ (as in Riding Club Apartments, supra).

More specifically to the instant case, merely calling a pet fee “non-refundable™ and
refusing to return it does not make it any less a security for pet damage. It “secure(s]
performance by the tenant under a rental agreement,” within the meaning of R.C. 5321.01(E),
just as surely as if it were called a security deposit, since pets cause damage which is difficult to
itemize and this fee helps pay the landlord for that damage. The theory propounded by AERC
would permit a landlord to keep even the normal cash security deposit just by calling it “non-
refundable” — in the view of AERC the deposit would suddenly cease to be a security deposit and
therefore would not be covered by R.C. 5321.16(B). (AERC Memo. at 12) This is an absurd
reading of the statute and disregards its plain purpose — to protect tenants from security deposit

abuses.

4. The Mere Fact That a Landlord Characterizes a Fee as “Non-Refundable™ Does

Not Take it Qut of the Statutory Definition; the Act is Only Satisfied by
Itemization of a Return of the Deposit.

AERC made plain below its fervent belief that any up-front payment characterized in the

documentation as “non-refundable™ cannot as a matter of law constitute a security deposit, and
therefore need never be returned pursuant to R.C. 5321.16(B), itemization or no itemization.

The Kopps submit that this is another form-over-substance argument and that most appellate
courts in Ohio, including the Tenth Appellate District, view non-refundable feces as liquidated
damages and order them returned. The Kopps, on the other hand, acknowledge the ambiguity of

R.C. 5321.01(}), since, no matter how much a fee or deposit locks like a security deposit, calling

19
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it non-refundable at lcast permits the argument that it was never intended to “secure performance

by the tepant.”

The instant case squarely frames this issue, as it was framed in Riding Club Apartments,
supra. The lease in that case contained an express agreement between landlord and tenant that
$150 of the normal security deposit was non-refundable, yet this Court ordered it returned. The
same result should follow here.

CONCLUSION

For the foregoing reasons, the Court should reverse the judgment below and order

summary judgment for the Kopps.

Respectfully submitted,
I
/
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CERTIFICATION

I hereby certify that a copy of the foregoing was served upon Rodger Eckelberry, 65
East State Street, Suite 2100, Columbus, OI1 43215-4260, by and ordinary 1.8, Mail this 10%

day of November, 2008. JZ_/’_

Stephen R. Felson
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IN THE FRANKLIN COUNTY COURT OF COMMON PLEAS

KYLE KOPP, et al.,
Plaintiffs, : Case No. 03CVH-06-6736 . 9
: 8
(o e
v. : Judge Sheeran oot = 5
' % 2 T2
ASSOCIATED ESTATES REALTY o @ FEmo
CORP,, ' = - ._—(3‘:.-;0’
- S = 28
Defendant. : c = =
"a 3 “Z..
DECISION GRANTING DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT
(FEBRUARY 9, 2004) i}
AND
DENYING PLAINTIFFS"MOTION FOR SUMMARY JUDGMENT T
(FILED MAY 20, 2004)
Sheeran, J.

There arc a number of motions pending before the Court. However, through
various entries, the Court and parties have agreed it necessary to consider the parties’
summary judgment motions first. Defendant filed its Motion for Summary Judgment on
February 9, 2004. Plaintiffs’ intended to file their Motion for Summary Judgment on
May 20, 2004. However, though both Defendants’ Memorandum Contra and Plaintiffs’
Reply germane to this Motion were filed, Plaintiffs never filed their Motion for Summary
Judgment in this, the refilled, casc. Instead, they filed it on May 20, 2004 in the original
case under Case No. 02CVIHO04-4628. The Motion basically incorporates arguments
contained in Plaintiffs’ Memorandum Contra Defendant’s Motion for Summary

Judgment and, considering that Defendant responded despite the error, no material effect
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is evident. The Court has caused a copy of the Motion to be filed in this case so it is of

record.
Ohio Civ. R. 56(C) provides:

Summary judgment shall be rendered forthwith if the pleadings,
depositions, answers 1o interrogatories, written admissions, affidavits,
transcripts of evidence in the pending case, and written stipulations of fact,
if any, timely filed in the action, show that there is no genuine issue as to
any material fact and that the moving party is entitled fo judgment as a

matter of law.

In order to prevail upon a motion for summary judgment, the moving party must
inform the court of the basis for the motion and identify those portions of the record
which demonstrate the absence of a genuine issue of material fact. In Dresher v. Burt
(1996), 75 Ohio St. 3d 280, the Chio Supreme Court explained:

the movant must be able to point to evidentiary materials of the type listed

in Civ.R.56(C) that a court is to consider in rendering summary judgment . .

. . These evidentiary materials must show that there is no genuine issue as

to any material fact, and that the moving party is entitled to judgment as a

matter of law. . . . If the moving party fails to satisfy its initial burden, the

motion for summary judgment must be denied.

Id. at 292, 293,

Although the court is obligated to view all evidentiary material in a light most
favorable to the non-moving party, Temple v. Wean United, Inc. (1977), 50 Ohio St. 2d
317, when faced with a pronerly supported motion for summary judgment a non-moving
party may not rely upon the mere allegations of its complaint, but must demonstrate a
material issue of fact exists by directing the court’s attention to evidentiary materials of
the type listed in Civ.R. 56(C). Dresher at 292. See also, Wing v. Anchor Media, Ltd.
(1991), 59 Ohio St. 3d 108, 111, following Celotex v. Catrett (1986), 477 U.S. 317; and

Morris v. Olio Cas. Ins. Co. (1988), 35 Chio St. 3d 45. Viewing all facts in a light most
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favorable to the non-moving party, the court must determine whether the evidence
presents a sufficient disagreement to requirc submission to a jury or whether it is so one
sided that one party must prevail as a matter of law. Turner v, Turner (1993), 67 Ohio
St. 3d 337, 340. A trial court must thoroughly examine all appropriate materials filed by
the parties before ruling on a motion for summary judgment. Murphy v. Reynoldsburg

(1992), 62 Ohio St.3d 356, 604 N.E.2d 138,

e Facts

The relevant facts of this case are very straightforward, Plaintiffs entered into a
lease with Defendant. The lease, through an incorporated addendum called a “checklist,”
provided for a “Pet Fee™ of $300.00 which Plaintiffs paid. The checklist contained a
épace for “Pet Deposit,” with an amount listed of 0. The Jease and addendum are
otherwise silent as to the pet fee. The checklist also provided for a $75.00 “Redecorating
Fee” which Plaintiffs paid. The checklist provided, in bold, that “All fees are Non-~
Refundable.”

Finally, Defendant required a security deposit and, as Plaintiffs themselves put it,
“offered an alternative to the conventional sccurity deposit in the form of a program
called ‘SureDeposit,” marketed to [Defendant] by Bankers Insurance Group.” In lieu of
depositing one month’s rent, $340.00, with Defendant, Plaintiffs elected this option and
paid $437.50 to Bankers Insurance for a $2500 bond. The SureDeposit
Acknowledgement form, attached to and incorporated in the lease, provides that the
$437.50 is a non-refundable fee Plaintiffs signed the Acknowledgement which also
provides, “I agree to purchase a security deposit bond from Bankers Insurance (BIC)

through the apartment community named above... I further understand that the apartment
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community named above is not & party to, nor responsible for, the collection activity or
cfforts (related to this bond).” Plaintiffs paid SureDeposit via a Money Order. Bankers

Insurance issued the bond underwritten by Converge Services Group. None of these

cntities are affiliated with Defendant.

The lease, at paragraph 4 headed “SECURITY DEPOSIT,” provided, “Tenant

has deposited with Landlord the sum of ___Sure Deposit  Dollars ($0.00) for insuring
performance by Tenant of all obligations of Tenant as provided in this Lease.” Plaintiffs

did not deposit any money with Defendant. However, Bankers Insurance paid Defendant

a fee, a total of 20% of all bond premiums, paid together, for administering the program.

s Discussion

Plaintiffs seek a return of all of the above, claiming the same to be deposits which

must be returned under R.C. § 5321.16.! R.C. § 5312.16(B) provides:

Upon termination of the rental agreement any property or money held by
the landlord as a security deposit may be applied to the payment of past
due rent and to the payment of thc amount of damages that the landlord
has suffered by reason of the tenant's noncompliance with section 5321.05
of the Revised Code or the rental agreement. Any deduction from the
security deposit shall be itemized and identified by the landlord in a
written notice delivered to the tenant together with the amount due, within
thirty days after termination of the rental agreement and delivery of
possession. The tenant shall provide the landlord in writing with a
forwarding address or new address to which the written notice and amount
due from the landlord may be sent. If the tenant fails to provide the
landlord with the forwarding or new address as required, the tenant shall
not be entitled to damages or attorneys fees under division (C) of this

section,

! However, the Court would note that the redecorating fee is not mentioned in Plaintiffs’
Complaint and is mentioned for the first time in their Motion for Summary Judgment.
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Subsection (C) provides, “[i)f the landlord fails to comply with division (B) of this
section, the tenant may recover the property and money due him, together with damages
in an amount equal to thc amount wrongfully withheld, and reasonable attomeys fees.”

However, it is clear that the above provisions apply only to “property or money
held by the landlord as a security deposit.” Further, R.C. § 5321.01(L) provides,
“‘Security deposit’ means any deposit of money or property to secure performance by the
tenant under a rental agrcement.” The Court will initially address the pet fee.

The Court agrees with De-fendant’s position and finds that the fee-is additional
consideration for the contractual right to keep a pet. The lease itself differentiates
between a pet deposit which Plaintiffs did not pay and a pet fee which they did. Further,
the addendum indicates that it is a non-refundable fee and not, in any way, intended to
cover damages caused by a pet. As such, it is undisputed that this fee was required to be
and was paid at the lease’s inception and was not a charge at the end of the lease for
damages caused by a pet. Further, as Defendant points out, the lease does not set forth
any obligations which Plaintiffs agreed to meet with regard to their pets.
Correspondingly, the $300.00 fee did not sccure Plaintiffs' performance under the
agreement and, therefore, is not a security deposit under the statutory definition.

Case law supports the Court’s conclusion. In Stauffer v. TGM Camelot, Inc.
(July 17, 2006), 12" Dist. No, CA2005<12-508, 2006 Ohic 3623, the court considered the
cxact issue present here and the same arguments Plaintiffs assert. In upholding the trial
court’s grant of summary judgment to the landlord, the Court found “that appellants
agreed to pay a one-time, nonrefundable § 150 pet fee in exchange for the privilege of

keeping a pet in their apartment.” Like the lease in this case, the lease in Stauffer
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provided separately for a security deposit which the Court found significant to its

determination. Ultimately, the Court found:
We find no provision of law in Chapter 5321, or elsewhere, that prohibits,
or is inconsistent with, a landlord and a tenant including a term in their

lease agreement thet requires the tenant to pay $ 150 as a one-time,
nonrefundable fee in exchange for the right to keep a pet at the leased

premises.

Likewise, in Ritfer v. Fairway Park Properties, LLC (May 19, 2004), 9" Dist.
No. C.A. No. 21509, the 9" District recognized, “Where a pet deposit is given to secure
performance by the tenant under the lease, it may be considered a security deposit subject
to the provisions of R.C. Chapter 5321 and applicable case law.” However, the Court
upheld the trial court’s determination that the pet fee was not a deposit finding, “[tjhe
language of the addendum states that it is non-refundable and inapplicable to damages”
and that, therefore, “it cannot be intended to secure performance to keep the apartment
free from damage.”

Further, while some cases have recognized otherwise, they do not change the
Court’s determination here.? In Pool v. Insignia Residential Group (1999), 136 Chio
App.3d 266, the 1 District held that, “where a pet deposit or pet fee is given to secure
performance by the tenant under the lease, it may be considered a security deposit subject
to the provisions of R.C. Chapter 5321 and applicable case law.” The 1 District
ultimately concluded that the pet fee the Plaintiff paid in Pool was a deposit because
though, “the lease does not specifically state that the pet fce was paid to ‘sccure
performance,’ it is clear from the second scntence of the pet clause that the payment was

intended to sccure Pool’s performance against damages caused by his pets.” The

2 Plaintiff cites Leszczynski v. Brewer (Dec. 27, 1991), 2™ Dist.12523. However, this case does not
cite the language of the lease at issuc nor offer any reasoning and, therefore, is of little import.
APPENDIX 4
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paragraph to which the Court referred, after providing for the amount of the pet fee,
stated at the second sentence, “Any damages incurred to the Premises above and beyond
such amount shall be charged to Resident.” Thus, it was clear that, though designated a
fee, the amount paid was a deposit against pet damages and, therefore, secured the
tenant’s performance in that regard.

However, the addendum here indicates that the pet fee is non-refundable and the
lease provides separately for a deposit to cover damages. There is absolutely no language
in the lease indicating that the fee js intended to secure performance, i.c. to keep the
leased premises free from pet damage or that it would be applied to damages caused by
pets. In contrast, the lease provides as to the security deposit that it is “for the purpose of
insuring performance by Tenant of all obligations as provided in this lease.,” The “all
obligations® language clearly includes pet damage and secures Plaintiffs’ future
performance in this, and every other, regard. As stated in Ritfer, “[i]f a tenant pays for a
contractual benefit, and not to secure the tenant’s future performance, then that payment
is not, by definition, a ‘security deposit."”

Given the above, the Court finds that the $300.00 pet fee is not a security deposit
as defined by R.C. § 5321.01(E) and instead is a non-refundable fee for the privilege of
keeping a pet. As such Defendant is entitled to summary judgment on Plaintiffs’ claims
as to the pet fee.

The Court now turns to the $437.50 paid to SureDeposit/Bankers Insurance.
Initially, the Court would note that, though Plaintiffs assert that the provision which

provides that the bond premium is non-refundable is unconscionable, there is absolutely
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no evidence of misrepresentation or even that Plaintiffs’ did not understand for what they
were paying.

Again, a security deposit is defined as a “deposit of money” under R.C. §
5321.01(E). Here, the SureDeposit Bond acknowledgment, incorporated into the lease,
provides that in exchange for a §2,500.00 bond, Plaintiffs would pay a “non-refundable
purchase price™ of $437.50. It specifically states that Plaintiffs agrecd “TO PURCHASE
A SECURITY DEPOSIT BOND FROM BANKERS INSURANCE.” The lease itself
indicates that Plaintiffs’ clected the SureDeposit option and deposited $0.00. Plaintiffs
paid SureDeposit directly with a money order and, therefore, deposited money with no
one. Instead, as Defendant points out, Plaintiffs purchased a bond in lieu of making a
deposit. There is nothing in the landlord-tenant act prohibiting such a practice.

Further, the $437.50 did not “secure performance” by Plainliffs “under a rental
agreement.” Plaintiffs’ could have paid $840.00 as a deposit to secure their performance.
They did not and instead paid $437.50 to SureDeposit as a fee for a $2,500.00 bond
which secured their performance. Given the above, the bond premium is not a deposit as
defined by R.C. § 5321.01(E).

The Court also finds that the premium, even if considered a deposit, is not subject
to R.C. 5321.16(B) which applies only to “any property or money held by the landlord as
a security deposit.” It is undisputed that Plaintiffs deposited no money with Defendant
and paid the premium for the bond to SurcDeposit who is neither affiliated with
Defendant nor a party to this action. Therefore, Defendant never held any of Plaintiffs’

noney or property as a deposit.
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The 20% paid to Decfendant by SureDeposit does not change the Court’s
conclusion. It is undisputed that Defendant was paid a total of 20% of all bond premiums
for administering/marketing the program. Defendant received this money through a
separate transaction. Plaintiffs’ paid a fee to SureDeposit for a bond.
SureDeposit/Bankers Insurance paid a fee to landlords who markeied and/or administered
the program. Again, Plaintiffs paid Defendant nothing in terms of a deposit regardless of
the fee SureDeposit paid Defendant.

Finally, given that therc is absolutely no evidence of an “absence of meaningful
choice,” Plaint.iﬁ's’ arguments asserting that the bond provisions arc unconscionable lack
merit. See, Dorsey v. Contemporary Obstetrics (1996), 113 Ohio App.3d 75. The Court
also finds that such an argument is more appropriately targeted at SureDeposit/Bankers
Insurance and does not, under any circumstances, change the fact that the premium paid
for the bond is not a deposit under R.C. § 5321.01(E) and is not subject to R.C. §5321.16.

Given the above, the Court finds that the $437.50 paid to SureDeposit is not &
security deposit and is not subject to §5321.16. As such, Defendant is entitled to
summary judgment on Plaintiffs’ claims related to the SureDeposit premium.

Finally, the Court will address the $75.00 redecorating fee. The leasc provides
that this fee is for “preparing the Apartment prior to Tenant taking possession."3
Therefore, it is not, as Plaintiffs suggest, like the clause invalidated in Riding Club
Apartments v. Sargent (1981), 2 Ohio App.3d 146 which provided for an automatic fee
and deduction from the tenant’s security deposit, “to prepare said premises and secure a

new tenant therefor.” Here, the fce is paid up front by a tenant to prepare the apartment

! As it is specifically set forth in the parties’ contract, Plaintiffs' reliznce on testimony surrounding
the fee is not relevant in the absence of some ambiguity. The Court would also note that it agress with
Defendant that Plaintiffs have misrepresented this testimony.
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for that tenant’s occupying of it. It is not a liquidated damages clause on the back-end of
the lease as in Riding Club; it docs not at all apply to any potential damage by Plaintiffs.
Tt also is not a deposit as it does not secure a Plaintiffs’ performance. It is a payment ot
the landlord for preparing the apartment. Given all of the above, Defendant is entitled to
summary judgment on this claim, 1o the extent it is even asserted in Plaintiffs’ Complaint,
as well.

The Court GRANTS Defendant’s Motion for Summary Judgment and DENIES

Plaintiffs’ Motion for Summary Judgment. Given the Court’s decision, all other pending

motions are MOOT. Counsel for Defendant shall prepare and submit an appropriate
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IN THE FRANKLIN COUNTY COURT OF COMMON PLEAS

KYLE KOPP, et al,,
Plaintiffs, : Case No. 03CVH-06-6736

V. : Judge Sheeran
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Defendant,

FINAL JUDGMENT ENTRY
FINAL APPEALABLE ORDER

Sheeran, J.

For the reasons set forth in the Court’s August 18, 2008 Decision which granted
Defendant’s Motion for Summary Judgment and denied Plaintiffs’ Motion for Summary
Judgment, ju<_1gment is hereby granted to Defendant on all of Plaintiff’s claims, costs to
Plaintiffs.

It is so ORDERED. /A% %/{/3’
-

JUDGE PATRICK E. SHEERAN
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L APPELLANTS' SOLE ASSERTED ASSIGNMENT OF ERROR
“The trial court erred when it granted Defendant’s motion for summary judgment and

denied Plaintiffs’ motion for summary judgment. (Decision of Aug. 18, 2008)"

I APPELLEE’S STATED ISSUES PRESENTED FOR REVIEW

1. Whether the purchase price of a performance bond, purchased by a tenant
from a third-party to sccure the tenants performance under a lease agreement,
constitutes a “‘security deposit” within the meaning of R.C. 5321.16, when the
purchase price is not paid to the landlord, the tenant deposits no money with the
landlord, and the bond purchase agreement between the tenant and third-party
cxpressly states that the purchase price is non-refundable.

2. Whether a consensual, non-refundable fee, which does not wiel secure
any obligation of the tenant under the lease, paid at the inception of a lease as a
charge for preparing the leased premises for occupancy, is an unenforceable
liquidated damages provision when the fee is not intended to, and does not. cover

any damages caused by the tenant to the leased premises.

3. Whether a consensual, non-refundable pet fee, paid by a tenant for the
privilege of keeping pets in leased premises. is a liquidated damage provision
prohibited by the Landlord-Tenant Act when the fee in no way secures any
obligation of the tenant under the lcase and is not intended to, and does not, cover
any damages caused by the tenant or the tenant’s pets.

INl. STATEMENT OF THE CASE

This is a re-filed case. See Compl.. p.1 The original action was filed on April 18, 2002.
See Kopp v. Assoc. Estates Realty Corp., Franklin Cty Court of Common Pleas Case No.
02CVHO04-4268. Plaintiffs/Appellants dismissed that action on April 28, 2003. Appellants
commenced the instant action on June 18, 2003. See Compl. Appellants moved for class
certification on January 14, 2004. See 1/14/2004 Motion for Class Certification. After
conducting discovery, Defendant/Appellee moved for summary judgment on all claims on
February 9, 2004. See 2/9/2004 MSJ. On February 17, 2004, Appellce moved to stay class
certification proceedings pending the trial court’s ruling on Appellee's motion for summary

judgment. Sce 2/17/2004 Motion to Stay. By agreed order entered March 23, 2004, Appellee’s
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response, if still necessary, to Appellants’ motion for class certification was dclayed until thirty
days after the trial court’s ruling on Appellee’s motion for summary judgment. See 3/23/2004
Order. Appellants then moved for summary judgment in their favor on May 17, 2004. See
5/17/2004 MSJ.

The trial court issued a decision granting Appellee’s motion for summary judgment, and
denying Plaintiffs’ motion for summary judgment, on August 18, 2008. See 8/18/08 Decision.
In the same decision the court denied Plaintiffs’ motion for class certification as moot. Id. The
trial court entered a final judgment entry on September 3, 2008. Appellants’ filed a timely notice
of appeal in this Court on September 19, 2008. On September 16, 2008, Appellants requested a
twenty-one day cxtension of time within which to file their appeal brief. This Court granted
Appellants’ motion on Scptember 23, 2008. .
1IV. STATEMENT OF FACTS

On December 15, 2000, Appellants Kyle and Melanie Kopp signed a residential lcase
agreement (the “Lease’) with Defendant Associated Estates Realty Corp. (“AERC™) for an
apartment suite located at Arrowhead Station, an apartment community located in Westerville
Ohio, See Lease Agreement (“Lease™), Kopp Dep. Ex. 2. AERC is a real estate investment trust
headquartered in Richmond Heights, Ohio, which, through a subsidiary, owned the property
leased by Appellants at Arrowhead Station. Appellants agreed to pay a monthly rent of $840 for

a term beginning December 15, 2000 and ending December 31, 2001. Id.

A. Appellants Paid A Non-Refundable Pet Fee And A Non-Refundable
Redecorating Fee.

Upon signing the Lease, Appellants paid several one-time nonrefundable fees, including
a redecorating fee, an application fee. and a pet fee, which was a fee for the contractual right to

keep a dog and a cat on the leased premises. Def. MSJ Ex.1 (Shaffer Aff"d) at § 2. Thesc fees
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were described in an addendum to the Lease called a “Checklist™, which was incorporated in and
made a part of the Lease. See Kopp Dep. Ex. 4 (Checklist): Kopp Dep. Ex. 2 (Lease) at § 30(L).
Although the Checklist also provides for the option of a pet deposit, Appellants were not
requested to deposit money to secure their future performance under the Lease for damage
caused by their pets. This space on the Checklist beside “pet deposit™ was marked “-0-". Kopp
Dep.. Ex. 4, (Checklist.) The pet fee was not intended, either implicitly or explicitly, to pay for
damages caused by Appellants’ pets or otherwise to secure Appellants’ future performance of the
l.ease. 1d.: Def. MSJ Ex.1 (Shaffer Aff'd). Neither the Checklist nor the Lease set forth any
obligations or responsibilities that Appellants agreed to meet with respect to their pets. The
Checklist states in bold lcttering that “all fees are nonrefundable.” Kopp Dep. Ex. 4 (Checklist)..
Appellants also paid, at the inception of the lease, a one-time. non-refundable
redecorating fee. Kopp Dep. Ex. 4 (Checklist). This fee is charged to prepare the apartment

prior to a tenant’s occupancy. See Schaffer Dep. at 73.

B. Appellants Elected To Pay A Non-Refundable Premium To A Third Party
For A Surety Bond Instead Of A Security Deposit.

Before signing the Lease, Appellants were given the option of purchasing a surcty bond
from a bonding company, in lieu of depositing a sum of money with AERC as a security deposit.
The premium for the bond was $437.50. Kopp Dep. Ex. 3 (Bond). Appellants’ other option was
to pay AERC $840.00 to hold as a security deposit, nearly twice as much as the purchase price of
the bond premium. Def. MSJ at Ex.1 (Shaffer Aff'd) at ] 5-6. Appellants chose to purchase a
surcty bond for a premium much lower than the cost of a refundable security deposit. but in

making that choice, they agreed that the premium paid to the bonding company was non-

refundable. 1d. at 7§ 6-7.
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Appellants signed a “SureDeposit Bond Acknowledgement” ("Acknowledgemcent™)
containing the terms of the contract between Appellants and Bankers Insurance Company
(“Bankers Insurance™), which issued the bond. See Kopp Dep. Ex. 3 (Bond). The
Acknowledgement provides in bold, capital letters that the payment for the bond is a “NON-

REFUNDABLE PURCHASE PRICE™ and also states, in part:

I AGREE TO PURCHASE A SECURITY DEPOSIT BOND FROM BANKERS
INSURANCE COMPANY (BIC) THROUGH THE APARTMENT
COMMUNITY NAMED ABOVE. THIS BOND IS FOR THE MAXIMUM
AMOUNT LISTED ABOVE AND PROVIDES COVERAGE TFOR TIIE
AMOUNT OF MONETARY DAMAGES INCLUDING PAST DUE RENT,
FEES, AND ANY OTHER CHARGES OR DAMAGES TO APARTMENT
BEYOND NORMAL WEAR AND TEAR. 1 FURTHER AGREE AND
UNDERSTAND THAT A CASH SECURITY DEPOSIT (IF ANY) HELD IN
ESCROW, UPON TERMINATION OR EXPIRATION OF MY LEASE WILL
BE APPLIED TO THESE MONETARY DAMAGES. IN THE EVENT A
CL.AIM IS MADE ON MY ACCOUNT FOR DAMAGES, I UNDERSTAND
THAT BIC IS OBLIGATED TO PAY ANY LOSS, DAMAGE, EXPENSES,
COURT COSTS, AND ATTORNEY'S FEES BECAUSE OF MY ACTIONS.
AS A RESULT [ WILL BE OBLIGATED TO REIMBURSE BIC. * * *

Id. (Emphasis in original.) The Acknowledgement was also incorporated into and made a part of
the Lease. Kopp Dep. Ex. 2 (Lease) at  30(L).

Appellants elected to purchase this bond by paying a premium through a money order
puvable 10 the surety, SureDeposit, for $437.50, the price of the bond. Kyle Kopp Dep. at 34-37:
Kopp Dep. Ex. 3 (Bond) at 2. The SureDeposit Bond was issued by Bankers Insurance and
underwritten by Converge Services Group (d/b/a SureDeposit), neither of which is owned by or
affiliatcd in ownership in any way with AERC. Def. MSJ Ex. 2 (Lustic Aff'd) at §2.' Pursuant
to the Acknowledgement, by choosing to purchase a bond, instead of depositing a much greater

amount as a security deposit, Appellants agreed to perform as promised in the Lease without

' SureDeposit was the trade name of the bond program of which Bankers Insurance was the issuer. Def.
MSJ Ex. 2 (Lustic Aff'd) at § 2. For clarity, Bankers Insurance will be referred to herein as

“SureDeposit,”
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depositing any money with AERC to secure that performance. Kopp Dep. Iix. 3. The money
order collected for the SureDeposit Bond was forwarded directly to SureDeposit. Def. MSJ Ex.1
{Shaffer Afi"d)at 7.

All SureDeposit Bond premium payments by tenants were forwarded by AERC 1o
Surcbeposit. Shaffer Dep. at 83-84; Lustic Dep. at 12. In fact, the entire transaction was
typically directly between tenants and SureDeposit.” Lustic Dep. at 12. As compensation for
AERC's administrative and accounting services in processing SureDeposit bond purchases by
tenants, SurcDeposit paid AERC an administrative fee calculated as 20% of the total
SureDeposit bond premiums processed by AERC monthly. Lustic Dep. at 12-13. That
administrative fee was not deducted from any individual bond premium payment, but paid
monthly to AERC by SureDeposit based on all premium payments for AERC properties

nationwide. Id.

C. Appellants Failed To Pay All Sums Due Upon Early Termination Of

Their Lease.

When Appellants executed their Lease, they also signed several addenda that were
expressly incorporated into the Lease. One of the addendums, entitled “Addendum to l.easc
(Early Lease Termination Clause),” provides that Appellants could terminate their lcase early, if
they provided 60 days prior written notice and paid AERC an carly termination fec of $700.
Kopp Dep. Ex. 6 (Addendum). Appellants terminated their I.ease two months early. Kopp Dep.
Ex. 8 (Letter). While Appellants provided AERC with 60 days written notice that they might
terminatc the Lease early, Appellants never paid AERC the $700 early termination fee or the rent

for the final two months of their lease. Kyle Kopp Dep. at 43-43.

* As an cxception, and for the convenience for tenants, if a tenant wanted to provide a single check or
money order for the full amount of any fees due AERC and the SureDcposit premium, AERC allowed
some persons to do so and “then turned right back around and paid [the bond premium amount] to
SureDeposit.” Lustic Dep. at 12. Appellants, however, paid their entirc premium directly to SureDeposit.

APPENDIX 5



M

. 20642 - MS3

Another addenda to Appellants’ Lease, entitled “Rent Credit Addendum,” provided
Appellants at the beginning of their leasc term with a $479 credit towards their rent. See Kopp
Dep. Ex. 5§ (Rent Credit Addendum). This credit was a promotional offer. However, the Rent
Credit Addendum expressly provides: “Tenant is credited with this amount enly upon condition
that Tenant maintains his/her residency in good standing throughout the tull term of the Lease,
ending on December 31, 2001. Id. at ¥ 2. (Emphasis added.) The addendum further provides
that Appellants would be liable to AERC for the credit if they did not fulfill all obligations under
the Lease. Appellants terminated their Lease early, on October 31, 2001. Kyle Kopp Dep. at 49-
50; Kopp Dep. Ex. 9 (Move In/Out Checklist). However, despite not maintaining their residency
throughout the full term of the Lease -- to December 31, 2001 -- Appellants did not return the
$479 rent credit to AERC. Kyle Kopp Dep. at 43.

Less than 30 days after Appellants terminated their lease, AERC provided them with an
itemization of damages to their apartment and of the charges for those damages. Kyle Kopp
Dep. at 49-50, and Ex. 9. Appellants disputed some charges, such as a $487 charge for carpet
replacement, while accepting others. Id. at 51-54; Kopp Dep. Exs. 10, 11. Ultimately, however,
Appellants paid the charge for carpet replacement. Id. at 54.

V. LAW AND ARGUMENT

A. The SureDeposit Bond Premium Was Not A Security Deposit Under

the Landlord-Tenant Act.

1. The bond premium was not a “security deposit” since it
was not paid to or held by AERC.

A security deposit is defined in the [.andlord-Tenant Act as follows: **Security deposit™

means any deposit of money or property to secure performance by the tenant under a rental

agreement.”™ (Emphasis added.) R.C. 5321.01(E) “Deposit™ is defincd by Webster's as, inter
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alia: “to place or entrust for safekeeping: to put (money) in a bank, as for safekeeping or to earn
interest; to put down as a pledge or partial payment; something placed or entrusted for
safekeeping;” Webster's New World College Dictionary (4th Ed. 2000) 388. At a minimum, the
ordinary meaning of “deposit” in the statute contemplates moncy that is paid to and held by
another. If money is not paid to or held by a party, it is not a “‘deposit™ with that party within the

meaning of section 5321.01(E).
The reference to “deposit” in R.C. 5321.01(E) is further explained in R.C. 5321.16(B),

which states in part as follows: “Upon termination of the rental agreement any property or

money held by the landlord as a security deposit may be applied to the payment of past due rent
and to the payment of the amount of damages that the landlord has suffered . . . .” (Emphasis
added). And, R.C. 5321.16(C) provides that a tenant may recover his security deposit from a

landlord, plus “damages in an amount equal to the amount wrongfully withheld, ... ."”

(Emphasis added.) Appellants’ entire action is premised upon those words - an effort to recover
a bond premium from AERC that they paid to a third party, alleging that the premium was a
security deposit. But, the surety bond premium was never paid to or held by AERC.

Under Ohio’s Landlord-Tenant Act, a “security deposit™ must first be a sum of money
deposited by a tenant that is held by the landlord. R.C. 5321.01(E) and 5321.16(B); see also
Vardeman v. Llewellyn (1985), 17 Ohio St. 3d 24, 26; Ritter v. Fairway Park Properties (9th
Dist.), 2003-Ohio-5048, 154 Ohio App. 3d 444, { 15-16; Pool v. Insignia Residential Group (1st
Dist. 1999), 136 Ohio App. 3d 266, 270. This common sense reading of the statute is bome out
by other provisions. A landlord must pay interest on any “security deposit” in excess of $50 or
one month’s rent, whichever is greater. R.C. 5321.16(A). The obvious purpose is to prevent

landlords from benefiting from interest earned while holding tenants’ security deposits.
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However, that statutory obligation makes no sense if the sum of money argued to be a security
deposit is not paid to the landlord and is not in the possession of the landlord: if the landlord
doesn't “hold™ the money, the landlord doesn’t earn interest on it.

Here, the landlord, AERC, never held the premium paid by Appellants for the surety
bond. There is no dispute that Appellants paid the premium for the bond to SureDeposit; they
did not deposit money with AERC or give the premium to AERC to “hold.” See Kopp Dep. Ex.
3 (Bond) at 2, money order payable to SureDeposit. AERC cannot be liable for “withholding”
this premium when it never held the premium to start with. Given that the definition of a
security deposit requires the *‘deposit” of money or property that is “held by the landiord™, the
bond premium that Appellants paid to SureDeposit was not a security deposit and, as the trial
court properly held, is not recoverable by Appellants. Def. MSJ Ex. 2 (Lustic Aff'd) at§ 2.

The Ohio Supreme Court has explained the legislative intent behind section 5321.16(B)
and the purpose for restrictions on a security deposit in the Landlord-Tenant Act:

One, to specifically permit the landlord, upon termination of the rental agreement,

to deduct from the rental deposit any unpaid rents and actual damages to the

premises occasioned by the tenant. Two, to require the prompt refunds of all or

part of the security deposit or, in the alternative, to provide an explanation to the

tenant why all or any part of the deposit was not returned to him. And three, to
provide a penalty by way of damages and reasonable attomey fees against a

noncomplying landlord for the wrongful withholding of any or all of the security
deposit.

(Emphasis added.} Vardeman, 17 Ohio St.3d at 28. The Court’s reasoning clearly contemplates
a security deposit to be a sum of money that is held and controlled by the landlord. Any fee or
payment not paid to or under the control of the landlord, like the premium for the surety bond
purchased by Appellants, falls far outside what the Court and the statute define to be a security

deposit. See, also, Riding Club Apartments v. Sargent (10th Dist. 1981), 2 Ohio App.3d 146,

147.
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Appellants assert that AERC employees have testified that AERC was entitled “to keep
20% of the SureDeposit premium.” App. Brief. at 3, n.3. This is completely false.” First, the
contract between AERC and SureDeposit. the blanket bond through which AERC agreed to
accept SureDeposit bonds purchased by tenants from SureDeposit, cxpressly states that AERC
“agrees and acknowledges that the act of retaining Premiums from Residents under this bond or
interference in any way with the Premium transaction between the Resident and the Surety may
constitute an act of fraud or a violation of state insurance laws on the part of [AERC].” Lustic
Dep. Ex. 7 at p.1 (Blanket Bond btwn AERC and BIC). By law, AERC could not keep part of
any bond premiums. Moreover, Mr. Lustic, AERC’s Director of Operational Accounting
testified that all SureDeposit Bond premiums collected by AERC were forwarded to
SureDeposit. Lustic Dep. at 12. Typically, the transactions were directly between the tenant and
SureDeposit. Id. When a tenant preferred to write a single check or provide a single money
order for both the SureDeposit Bond premium and AERC’s charges, AERC allowed that but
remitted the entire bond premium to SureDeposit. Consistent with that procedure, Appellants
paid their entire premium directly to SureDeposit, by a money order payable to SureDeposit.
See Kopp Dep. Ex. 3 (Bond) at 2. Contrary to Appellant’s assertion, AERC did pot retain any
portion of bond premiums.

While SureDeposit reimburses AERC monthly for administrative and accounting services
performed in connection with the SureDeposit Bond program at AERC’s properties, calculated

as 20% of the total premiums of bonds purchased by all AERC tenants nationwide, the

* Appellants make this assertion, in various forms, multiple times in their brief: *. . . the premium was
split (80% to BIC, 20% to AERC. . ..", App. Brief at 6; “The landlord still gets to keep . . . 20% of the
bond premium.” ... AERC sent a net of 80% of the SureDeposit Bond premium. . . .", App. Brief at 8;
“. .. AERC was going to keep 20% of the SureDeposit premium. . . .” App. Brief at 10; App. Brief at 7.
These unsupported representations are contradicted by the unrebutted evidence; mere repetition of an
incorrect assertion does not make it true.
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undisputed cvidence is that this payment compensates AERC for actual administrative costs
- e ___-—-—_'—'_—'—-.\

incurred in administering the program. Lustic Dep. at 12-13. That payment is in the aggregate,

—
———

bamonds purchased by all tenants at all properties nationwide, and is not “deducted” from

any individual premium payment. Further, the apartment complex does not receive any portion
of this administrative fee, nor is it used to cover any damages caused by tenants. Shaffer Dep. at
86. Thus, this payment to AERC by SureDeposit (not tenants) cannot be a “security deposit”
under the statute because it does not secure the performance of Appellants under their lease, nor
was it a “deposit” by Appellants as contemplated by the Landlord-Tenant Act.

2. Appellants contractually a to purchase a non-

refundable bond premium, rather than paving a
security deposit in a greater amount.

Appeilants agreed that the surety bond premium they paid to SureDeposit was
nonrefundable, as it was a purchase, not a deposit. Appellants were given the choice of paying a
security deposit to AERC of $840, or paying a premium to SureDeposit of $437.50 for a bond.
They chose the latter, at a much lower out-of-pocket cost, but in exchange acknowledged that the
purchase price of that bond was not be refundable. Kopp Dep. Ex. C. The option was cleaxlly
explained to Appellants. Def. MSJ Ex.1 (Shaffer Aff’d) at 4 4-5.

Appellants chose to purchase a bond from SureDeposit in lieu of a security deposit. In
fact. the bond acknowledgement form itself differentiates between a bond and a security deposit,
providing that “a cash security deposit (if any) held in escrow, upon termination or cxpiration of
my lease will be applied to [any] damages. . . .” Kopp Dep. Ex. 3 (Bond). Thus, any security
deposit, had Appcllant paid one, which they did not, would have been called upon to cover

damages before a claim could be made against the bond. While Appellants were not required to
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post a security deposit in addition to the SureDeposit bond, the distinction between the two is
clear from the bond itself.*

The Landlord-Tenant Act neither requires nor prohibits a security deposit. Similarly, the
Act does not prohibit a landlord from offering a tenant the choice of purchasing a bond from a
surety, in liey of depositing cash with a landlord as security for the tenant’s performance of his or
her obligations under the lease. The premium for that bond is no different than other fees that
are not security deposits under Ohio law. See, e.g., Sokol v. Sine (11th Dist.), 1999 Ohio App.
LEXIS 4660, at *4 (*Ohio law does not prohibit a landlord from collecting a non-refundable
maintenance fee if his tenant agrees to pay it.”). Here, the surety bond premium is even further
removed from the definition of a security deposit than the maintenance fee in Sokol, as the bond
premium was never paid to or held by AERC.

B. Accepting A Bond From Appellants, Purchased From A Third

In Lieu Of A Security Deposit, Does Not Violate The Landlord-

Tenant Act.
1. Appellants were provided an itemization of damages in
less than 30 days.

Argument and hyperbole are no substitute for evidence and law. Lacking the latter,
Appellants rely exclusively on the former and, entirely from whole-cloth, assert that acceptance
of a bond in lieu of a security deposit was “an attempt to avoid itemization of damages and
therefore violated the Landlord-Tenant Act.” App. Brief at 5. They cite to po evidence to

support this baseless accusation, and the evidence of record is to the contrary.

4 Appellants contend that the SureDeposit bond premium is refundable under the terms of the lease
because the “security deposit” section of the lease lists “SureDeposit Dollars ($0.00).” App. Brief at 12.
Of course, there is no way to “refund” “$0.00.” Moreover, as Appellants are aware, the reference to
“SureDeposit” in the security deposit section of the lease was merely to indicate that no security deposit
had been paid but, rather, Appellants had purchased a bond instead. As Ms. Shaffer testified,
“something” was always required in that space on the lease. Shaffer Dep. at 20.
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The fact that SureDeposit did not require, under its contract with AERC, an itemization of
damages to be provided to Appellants is irrelevant. Even though they did not pay a security
deposit, Appellants did receive a timely itemization of damages and they had an opportunity to
dispute the claimed damages. Kyle Kopp Dep. at 49-54. Appellunts’ attempt to portrav
acceptance of a bond in lieu of a s&curity deposit, at the renant’s option, as a means to avoid
itemizing damages. is thwarted by the indisputable fact that Appellants actually reccived an
itemization of damages to their apartment less than 30 days after they terminated their lease.’
Kyle Kopp Dep. at 49-50; Kopp Dep. Ex. 9 (Move In/Out Checklist). Appellants disputed some
charges, such as a $487 charge for carpet replacement, while accepting others. Kyle Kopp Dep.
at 51-54. Ultimately, Appellants paid for the damages and po claim was made against their
bond. Id. at 54. Appellants’ unsupported protestations of some “scheme”™ to avoid itemizing

damages is a red-herring based on conjecture, not evidence.

2. Appellants’ purchase of the SureDeposit bond did not waive
their defenses to any damages claim asserted by AERC.

Appellants incorrectly assert that “the plain language of the SureDeposit Bond
Acknowledgement makes the tenant . . . liable to [SureDeposit] regardless of any defenses he or
she might have against AERC.” App. Brief at 6. That is not true. It is black letter law that the
“obligations and defenses of the principal and surety on a payment bond should be co-extensive
and concurrent.” Thomas Steel, Inc. v. Bennett, Inc. (8th Dist. 1998), 127 Ohio App.3d 96, 107.
As this Court has noted: “Because the surcty's obligation is derived from that of the principal,

the liability of the surcty is ordinarily measured by the liability of the principal. As a general

3 An itemization of damages is required only when money is withheld from a security deposit. R.C.
5321.16(B). Because a bond purchased from a third party is not a security deposit given to a landlord, the

uirement of an itemization of damages is not triggered. Nonetheless, Appellants were provided an
itemization of damages. Appellants’ assertion that AERC “dispense[d] with itemization altogether,”
(App. Brief at 6, n.5), is contradicted by the record.
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rule, a surety on a payment bond is not liable unless the principal is . . . ." State of Ohio v.
Federal Ins. Co., 2005-Ohio-6807, at 9.

If Appellants, or any tenant who purchased a SureDeposit Bond, disputed any damages
claim asserted by AERC, such tenant need only put SureDeposit on notice of the tenant’s
defenses to preserve those defenses. “When a consensual surety pays the principal’s obligation,
it is entitled to reimbursement subject only to the principal’s defenses on the obligation known to
the surety when it paid the creditor.” (Emphasis added.) U.S. v. Griffen, 707 F.2d 1477, 1481
(D.C. 1981); RESTATEMENT OF THE LAW OF SECURITY, Chap. 4, § 108(5) (principal has no
obligation to reimburse surety who fails to assert a defense of the principal known to the surety).
“[IIf a surety pays a claim when its principal is not liable, the surety is treated as a volunteer and
cannot recover the payment from its principal.” R.J. “Bob" Jones Excavating Contractor, Inc. v.
Firemen's Ins. Co. of Newark, 920 S.W.2d 483, 487 (Ark. 1996). See also National Union Fire
Ins. Co. of Pittsburgh, PA. v. Alexander, 728 F.Supp. 192, 198 (S.D.N.Y. 1989) (“A conditional
surety who pays a creditor knowing than an investor has a defense to payment is not entitled to
reimbursement.”); RESTATEMENT OF THE LAW OF SECURITY, Chap. 4, § 108(5).

In addition to advising SureDeposit of any defenses, Appellants, or any purchaser of a
SureDeposit bond, could also preserve any defenses to a damage claim asserted by AERC by
bringing a declaratory judgment action to resolve the disputed damages claim. Appellants
asserted defenses to AERC’s damage claim in disputing the charges with the property manager.
See Kopp Dep. Exs. 10 (Letter from AERC) and 11 (Letter to D. Wilson). Rather than paying
the charges under protest, they could have filed suit against AERC, or they could have filed suit
to recover the disputed charges after they paid them. In fact, although they chose not to do so,

Appellants could have asserted a claim in this action for recovery of the damage payment they
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made “under protest.” Appellants’ contention that merely purchasing a SureDeposit Bond
waived defenses to a damage claim is contrary to the facts and law.
3. The SureDeposit bond premium is not unconscionable.

Appellants next complain that the SurcDeposit bond they purchased cost $437.50, but
that they could have posted a cash security deposit of $840. App. Brief at 10. Because it is a
bond, the rates charged by SureDeposit were filed with and approved by the Ohio Department of
Insurance. Def. Reply in Sup. of MSJ at Exhibit 7, certified copy of Dept. of Insurance approval
of SureDeposit rates, effective 9/1/00; R.C. 3937.03(A). Appellants have no private cause of
action against AERC based upon the rates charged for bonds by a third party. If Appellants
believe the premium charged for the bond purchased by them was too high, their exclusive
remedy is an administrative appeal of those rates before the Ohio Department of Insurance, not
this action. R.C. 3937.04. Appellants were given a choice of whether to pay a cash security
deposit or to purchase a bond. Def. Reply in Sup. of MSJ Ex. 1 (Shaffer Aff‘d) at{ 5. That they
now regret that choice does not convert the bond premium, not paid to or held by AERC, into a

refundable security deposit, nor is it actionable.®

Appellants further argue that the SureDeposit bond should be held as unconscionable
under the Act and not enforced. This unconscionability “claim™ was never raised prior to
Appellants’ opposition to AERC’s motion for summary jt_ldgment; the complaint does not allege
any affirmative relief based on a finaing ot unconscionability, let alone allege that any part of the

lease is unconscionable. Moreover, Appellants do not identify any provision of the lease

¢ Appellants also complain that they could have paid a cash security deposit of $840, but the bond
coverage provided was $2,500. It must be remembered that Appellants were given the option. and they
chase to purchase the SureDeposit bond rather than post the $840 cash security deposit. Moreover, the
amount of the bond coverage is irrelevant to whether the SurcDeposit bond purchase price is a security
deposit. which it is not. Whether the SureDeposit bond purchase price was S1 or $1 million, it was not
deposited with AERC. Therefore, it was not a security deposit under R.C. 5321.01(E).
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Appellants contend is unconscionable, and exactly what provision they seek to prevent being
enforced. Unconscionability is a defense, yet AERC obtained summary judgment on the claims
of Appellants. Exactly how a defense of unconscionability {its into Appellants’ claim that the
SureDeposit bond premium is a security deposit is unexplained. Moreover, the SureDeposit
bond contract is between Appellants and SureDeposit, which is not even a party to this action.
Regardless of what provision Appellants may think is unconscionable, they offer no
evidence that any provision of the Lease or the bond acknowledgment with SureDeposit is, in
fact, unconscionable. The doctrine of unconscionability, highly fact dependent on individual

circumstances, doctrine consists of two prongs:

(N substantive unconscionability - unfair and unreasonable contract terms;

and
(2)  procedural unconscionability - individualized circumstances surrounding

each of the parties to a contract such that no voluntary meeting of the
minds was possible.

Dorseyv v. Contemporary Obstetrics (1996), 113 Ohio App.3d 75, 80. Unconscionability is the
“‘absence of meaningful choice on the part of one of the parties to a contract, combined with
contract terms that are unreasonably favorable to the other party.™ Id., quoting Collins v. Click
Camera & Video, Inc. (1993), 86 Ohio App.3d 826, 834.

Here, Ms. Shaffer’s affidavit is unrefuted that Appellants were given the option of paying
either a cash security deposit or purchasing a SureDeposit bond. Def. Reply in Sup. of MSJ Ex.
1 (Shaffer Aff’d) at § 5. The affidavit of Kyle Kopp, submitted by Appellants, does not refute
that Appellants were offered these options, yet chose to purchase a bond. The record aiso
reflects that Appellants signed the SureDeposit bond acknowledgment, which clearly discloses
that the bond premium was not a security deposit and was not refundable. Kopp Dep. Ex. 3

(Bond). “Nothing in the record reveals that [one party] was forced to enter into the agreement
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with [another party].”” Bank One, NA v. Borovitz (9th Dist.), 2002-Ohio-5544,-at § 20 (no

procedural unconscionability). Nor, in this case, is there any “evidence to suggest that

[Appellants] [were] incapable of negotiating terms other than those that appear in the . . .
agreement.” Dorsey, 113 Ohio App.3d at 81.

Instead, Appellants rely upon the self-serving affidavit of Mr. Kopp, which sets forth
conclusory, inaccurate, and irrelecvant assertions of what he allegedly “was not to]d“,"r as a
purported basis for the Court to find some provision unconscionable. The affidavit of Mr. Kopp
of what oral disclosures were made to him does not come close to establishing that he was
*“forced” into purchasing a bond from SureDeposit, or that he lacked a meaningful choice
between purchasing a bond, paying a cash security deposit, or simply not renting an apartment
from AERC. Without evidence of an “absence of meaningful choice”, whatever Appellants’
“claim” of unconscionability may be, it must fail. See Bank One at § 20; Dorsey, 113 Ohio
App.3d at 81; Accord Blon v. Bank One, Akron, N.A. (1988), 35 Ohio St.3d. 98, 101-02 (no duty
to disclose information in arm’s length business transaction).

Finally, in an absurd analogy, Appellants argue that the SureDeposit bond
Acknowledgment is unconscionable (again, ignoring the fact that the SureDeposit Bond
Acknowledgement is not a provision of the Lease) because Ohio law limits interest rates on

loans or credit extended to no more than 25%. App. Brief at 10-11. The SureDeposit bond

7 Mr. Kopp's affidavit did not set forth facts. Instead, it set forth argument and legal conclusions of
Appellants’ counsel. In his deposition, Mr. Kopp contradicted the factual predicates to the arguments
asserted in his affidavit. He testified that he did not know whether the SureDeposit Bond violated the
Landlord-Tenant Act; that he also received a benefit from purchasing the SureDeposit Bond, and that he
doesn’t know whether he gave up the right to challenge AERC's damage claim by purchasing the
SureDeposit Bond — all contrary to the argument set forth in his affidavit. Mr. Kopps assertion that he
was not told that AERC would “keep” 20% of the bond premium, in addition to being inaccurate, is
trrelevant. AERC was under no obligation to inform the Kopps that SureDeposit paid AERC a fee for
administering the SureDeposit program. See Blon v. Bank One, Akron, N.A. (1988), 35 Ohio St.3d. 98,
101-102 (“Ordinarily in business transactions where parties deal at arms length, . . . neither party has a
duty to disclose material information to the other.”).
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premium was the purchase price of a bond, not a loan. Def. Rep. in Sup. of MSJ Ex. 7 (Dept. of
Insurance Approval of Bond Form and Rates). There is simply no “interest rate” at issue
because there was nothing “loaned™ to Appellants, and in any event the rates for the bond are
regulated by the Department of Insurance. See Kyle Kopp Dep. at 93-94 (testifying that he
purchased the bond and neither loaned nor borrowed any money as part of the transaction).
Furthermore, Appellants paid the premium to SureDeposit, not AERC, so any claim challenging
the premium rate is against SureDeposit, not AERC. Thus, the trial court comrectly held that

Appellants” unconscionability argument lacks merit.

4. The purported settlement between the Maryland Attorney

General and SureDeposit is irrelevant, unauthenticated, and
inadmissible hearsay.

Appellants attempt, as they did below, to rely upon a purported settlement agreement
between the Maryland Attommey General and SureDeposit (and not AERC) in support of their
claims. That purporied settlement is irrelevant, unauthenticated, and inadmissible hearsay. The
document submitted by Appellants was not authenticated and, as it is not under seal, is not self-
authenticating.® See Evid. R. 901. Thus, it is inadmissible and not properly considered on
summary judgment. Frederick v. Grandview Memorial Park, Inc. (11th Dist.), 1998 Ohio App.
LEXIS 2894, at *13-14 (unauthenticated documents inadmissible and not properly considered on
summary judgment).

More importantly, the proffered opinion of the Attomey General of the State of Maryland
regarding Maryland law is irrelevant. In the present case Appellants contend that the
SureDeposit bond premiums they paid were, in fact, “deposits™ within the meaning of Ohio’s

Landlord-Tenant Act. As Appellants’ document reveals on its face, no such assertion was made

® Ohio Civ. R. 56( (E) requires “[s]womn or certified copies of all papers. . . ." If the opinion of the
Maryland Attorney General was relevant, which it is not, the Court could properly consider the proffered
document only if it was properly authenticated and certified as required by Rule 56.
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by the Maryland Attomney General. Rather, the issue was whether the respondents (of which
AERC was not one) had failed to disclose certain information to Maryland consumers in
violation of Maryland’s Consumer Protection Act. Indeed, that Maryland subsequently passed
legislation addressing security deposit bonds, as Appellants state, indicates that such a bond was
not, and is not now, considered a security deposit within the meaning of Maryland’s landlord-
tenant laws. See Md. Real Property Code Ann. § 8-203. By statute, Maryland expressly
authorizes landlords to accept bonds in lieu of, or in addition to, a security deposit. Id. In this

respect, the Court *should follow the Maryland example. . ..” App. Brief at 12.

C. The Pet Fee Is Not A Security Deposit Under The Landlord-Tenant Act.

Again, a security deposit is defined in the Landlord-Tenant Act as “‘any deposit of money
or property to secure performance by the tenant under a rental agreement.” (Emphasis added.)
R.C. 5321.01(E). But the pet fee paid by Appellants did not secure any performance of
Appellants, and was not intended to be applied, and, in fact, was not applied, to damages caused
by Appellants’ pets. The lease documents, as well as the affidavit of AERC’s assistant property
manager, are clear and unrefuted that the pet fee was paid for the contractual right to keep pets in
the apartment, not to secure Appellants’ performance of the Lcase. As Mr. Kopp testified,
AERC was under no obligation to allow Appellants to keep pets in the apartment. Rather, they
agreed to pay a higher rent and to pay a $300, nonrefundable fee for the right to keep a pet. Kyle
Kopp Dep. at 61, 63. Appellants would not have moved in to the apartment if they could not
have kept pets, but they wanted to live in AERC’s apartment because of the price to size ratio.
Id. at 25. Rather than securing any performance by Appellants under the Lease. the pet fee
merely allowed them to lease an apartment of the size and at a price they desired and to keep

pets in that apartment.
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Whether a payment to a landlord is intended to secure performance of a lease, or is a
nonrefundable fee in exchange for a contract right, is dependent on the intent of the parties as
reflected in the lease documents. Ritter, 2003-Ohio-5048 at § 14. “*Ohio law does not prohibit a
landlord from collecting a non-refundable . . . fee if his tenant agrees to pay it.” Sokol v. Sine
(11th Dist.), 1999 Ohio App. LEXIS 4660, *4 (Ex. 3). The Lease documents signed by
Appellants are clear that the pet fee was not paid to secure their performance of the Lease, but
was “nonrefundable.” Kopp Dep. Ex. 4 (Checklist). Appellants do not point to any language in
the Lease documents to the contrary; indeed, their only evidence submitted, the affidavit of Kyle
Kopp, does not even mention pet fees.

Appellants cite several cases for the proposition that a liquidated damages clause in a
lease, which provides for an automatic deduction from a security deposit, is unenforceable. See
App. Brief at 16-17. Those cases are wholly irrelevant, though, because the pet fee paid by
Appellants is nor a liquidated damages clause, nor was the pet fee “deducted™ from any security
deposit.” In each case cited by Appellants, a portion of the tenants’ security deposit was
withheld to cover damage without a showing that such damage was in excess of normal wear and
tear or necessary. See Riding Club Apartments v. Sargent (10th Dist. 1981), 2 Ohio App.3d 146
(landlord retained $150 from the tenant’s security deposit to prepare the premises and secure a
new tenant, without an itemization of the damages to which the withheld portion of the security

deposit was applied); Albregt v. Chen (6th Dist. 1983); 17 Ohio App.3d 79 (automatic deduction

> Appellants seek reversal of summary judgment through broad-based assertions of the policymaking
intentions of various courts. They argue that decisions of Ohio courts “made it more difficult for
landlords to obtain reimbursement for damage. including pet damage. . . .” and that that such decisions
“increased the incentive for landlords to . . . liquidate future damages to a sum certain, label it a non-
refundable fee, collect it in advance, and keep it regardless of actual damage.” App. Brief at 15-16. Of
course, Appellants do not cite to any evidence in support of this contention. Conclusory allegations and
invented facts were insufficient to preclude summary judgment below, and are insufficient to reverse that

judgment here.
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of $60 trom the security deposit for carpet cleaning invalid absent a showing that there was a
specitic need to clean the carpet).

‘The pet fee paid by Appellants is dramatically different from the automatic deduction
from sccurity deposits invalidated by Riding Club and its progeny, because: (i) Appellants paid
the pet fee at the beginning of the l.ease; (ii) the pet fee was not deducted from any security
deposit at the end of the Lease; and (iii) Appellants did not even pay a security deposit from
which any liquidated sum could be deducted in the first place. This fee was not intended to, and
was not used, to cover damages caused by Appellants’ pets. See AERC ledger statement of
damages caused by Appellants, Shaffer Dep. Ex. 9 at p. 2. The pet fec was clearly designated as
a non-refundable fee in exchange for the contractual right to keep pets on the leased premises.
Shaffer Dep. Ex. 4. Appellants causcd $487.93 in damage to the carpet of their apartment, but
the pet fce paid by Appellants was not applied to this damage. Shaffer Dep. Ex. 9, p. 2. Rather,
Appeliants paid for this damage by check. Id. at p. 8. This is because the pet fee was not a
sccurity deposit, and was entirely unrelated to any damage that could be caused by Appeliants or
their pets. Appellants remained responsible for any damage, and paid for such damage by check
because the pet fee was never intended to cover such damage.

As Ms. Shaffer, the assistant property manager at the apartment complex where

Appellants rented from AERC, testified:
‘The pet fee is not assessed as a deposit, and is not intended to secure a tenant's
performance. It is a contractual fee assessed for the privilege of owning a pet
while leasing property at Arrowhead Station.
Def. MSJ Ex.1 (Shaffer Aff'd) at ¥ 2. The Checklist, incorporated as part of Appellants’ Icase.
plainly states that the pet fee was nonrefundable. Kopp Dep. Ex. 4 (Checklist). That the pet fee

wis not a deposit if further evidenced by the Checklist, which separately lists “pet fee.™ “security

20 APPENDIX 5



« 20642 - N9

deposit,” and “pet deposit.” Id. The Checklist reflects Appellants paid a $300 pet fee. but paid
*O" for any security or pet deposit.

Additionally, Appellants’ reliance upon the cases they cite is woefully misplaced, and
their analysis and misapplication of those cases again proceeds from the unsupported assumption
that the pet fee is a security deposit. Appellants begin by mischaracterizing the holding in
Leszczynski v. Brewer (10th Dist. 1991), No. 13523, 1991 WL 285433, stating: “In other words,
in reality a pet fee is intended to cover pet damage just as a normal security deposit covers pet
damage.” App. Brief at 18. A review of Leszccynski beyond the headnotes reveals the fallacy of
Appellants’ argument.

The Leszczynski appellate court did not hold that all pet fees are a form of security
deposit, only that the trial court had found that the pet fee under the evidence in that case was
assessed to apply against damages. Leszczynski, at *4. While the judgment of the trial court was
affirmed, Appellants ignore the reasoning. The court of appeals expressly noted: “This $100 *pet
fee’ was an issue for judicial determination. The trial court determined this pct fec was a form of
security deposit because of potential pet damage to the apartment. Such a conclusion cannot be
said to be incorrect when the entire record is reviewed and considered.” (Emphasis added.) Id.
Whatever may have been contained in the “entire record” is not known, so, as noted by the court
below, Leszczynski provides no guidance here. Here, though, there is no evidence that the pet
fee was intended to cover damages, actual or potential. The undisputed evidence in this case is
that the pet fee was simply a contractual fee charged Appellants for the privilege of keeping pets

in the apartment they rented from AERC. Def. MSJ Ex.1 (Shaffer Aff’d).; Kopp Dep. Ex. 4

(Checklist).
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Pool v. Insignia Residential Group (1st Dist. 1999), 136 Ohio App.3d 266 is similarly
unavailing here. Significantly. Appellants fail to mention that the Pool court held that the $30
per month “pet fee” was “intended as an additional rent, which cannot, as a matier of luw,
properly be considered a security deposit.” (Emphasis added.) Id. at 270. Moreover. while the
Pool court held the non-refundable pet fee in that case to be subject to R.C. section 5321,
Appellants pay no attention to the reason the court so held.

The lease provision at issue in Pool stated:

If resident owns a pet which will be kept on the Premises, Resident shall

[pay] a [ ] refundable pet deposit [ ] non-refundable pect fee to

Management in the amount of . . . 200/100 refundable . . . . Any damages

incurred to the Premises above and bevond such amount shall be charged

to Resident.
(Emphasis added.) Pool 136 Ohio App.3d at 268. Thus, even the non-refundable portion of the
pet fee in Pool was intended to secure the tenants’ performance by covering damages caused by
the tenants' pets. For this reason, the Pool court held: “[W]here a pet deposit or pet fee is given
to secure performance by the tenant under the lease, it may be considered a security deposit
subject to the provisions of R.C. Chapter 5321...." Id. at 271 (emphasis added). However,
there is nothing in the record here which indicates or even implies that the pet fce paid by
Appellants was given “to secure performance by [Appellants] under the lease. . . ." Id.

Appellants rely solely on the bare assertion that because pets cause damage, the pet fee must

have been paid to compensate for damage (App. Brief at 10); yet they point to no evidence, in the
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lease documents or elsewhere, that the pet fee they paid to AERC was intended for anything

other than the right to keep pets in the apartment. '

In urging the Court to ignore Ritter, 2003-Ohio-5048, at § 19, Appellants attempt to
distinguish the indistinguishable. Ritter held that “the plain language of the rental contract
indicate[d} that the pet deposit was not to be applied to damages, and so it cannot be intended to
secure performance to keep the apartment free from damage.” Appellants argue that the intent
of the partics as reflected in the lease is irrelevant to whether the pet fee was intended to be a
security deposit. However, “Ohio courts recognize the inherent contractual nature of lease
agreements and apply traditional contract principles when interpreting their provisions.” Pool,
136 Chio App.3d at 269 (citations omitted); see also Ritter at ¥ 13-14.

Appellants also misleadingly state: “Three Ohio appellate have examined the legitimacy
of non-refundable pet fees.” App. Brief at 17. Appellants then discuss Leszczynski, Pool. and
Ritter, but fail to inform the Court that the Twelfth District also addressed non-refundable pet
fees in Staufer v. TGM Camelot, Inc., 2006-Ohio-3623. There, as here, the plaintiff argued that,
even though the pet fee was denominated “nonrefundable™ in the parties’ agreement, such a fee
is prohibited by the Landlord-Tenant act because “the fee was intended as security to cover
damage [the plaintiffs’] pet might cause to the apartment.” Id. at { 11. Rejecting this argument,

the court held:

We find no provision of law in Chapter 5321, or elsewhere, that prohibits, or is
inconsistent with, a landlord and tenant including a term in their lease agreement
that requires the tenant to pay $150 as a one-time, non-refundable fee in exchange
for the right to keep a pet at the leased premises.

' Appellants boldly assert, without evidentiary support, that a pet fee “secures performance by the tenant
under the rental agreement, within the meaning of R.C. § 5321.01(E), just as surely as if it were called a
security deposit, since pets cause damage which is difficult to itemize and this fee helps pay the landlord
for that damage.” App. Brief at 10. To the contrary, AERC had no difficulty itemizing, and charging,
Appellants for the damage causcd by Appellants’ pets. See Shaffer Dep., Ex. 9, p. 2. Further, there is not
one scintilla of evidence that the pet fee “helps pay the landlord for that damage.” App. Brief at {0.
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Id. at§ 27. Appellants’ failure to apprise the Court of this decision, after implying that only three
Ohio appellate courts have addressed nonrefundable pet fees, is surprising. Not only was the
Staufer decision raised below through a notice of supplemental authority, but the Stauffer
plaintiffs were represented by lead counsel for Appellants here.

In addition to these cases, this Court has previously examined the issue of nonrefundable
pet fees. In Zeallear v. F & W Properties (10th Dist.) App. No. 99AP-1215, 2000 Ohio App.
LEXIS 3321 (July 25, 2000), the plaintiff had paid a $100 “pet deposit™ that the defendant
landlord had not returned. Id. at *3-4. On summary judgment, the trial court held that the
landlord's retention of the pet deposit violated R.C. 5321.16(B) and awarded double damages
and attorney’s fees. This Court reversed on that issue because the landlord had submitted an
affidavit below that “averred that the pet deposit was non-refundable, and essentially represented
a forfeiture fee to be paid by [the plaintiff] based upon his intention to keep a dog on the
premises.” Zeallear, 2000 Ohio App. LEXIS at *11-12. Contrasting this evidence with the
lease annotations reflecting “I. Dog w/$ 100 dep.” and mention of a $100 pet deposit “per
addendum,” this Court held there remained a material issue of fact as to whether the pet deposit
was refundable and. accordingly, reversed summary judgment in favor of the plaintiff on this
point. Id. at 12. If, as Appellants suggest, all non-refundable fees are, in reality, security
deposits that must be returned, then this Court would have simply affirmed the trial court’s
decision in Zeallear.

Traditional contract principles apply when a court interprets lease agreement provisions.
Pool, 136 Ohio App. 3d at 270. If a contract is clear and unambiguous, its interpretation is a

question of law. Red Head Brass, Inc. v. Buckeye Union Ins. Co. (10th Dist. 1999), 135 Ohio
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App.3d 616, 627. A lease agreement for real property is subjcct to the same guiding principles

as in contract actions:
In interpreting rental agreements, as with other written contracts, we look to the
terms of the lease to determine the intention of the parties. The intent of the

parties to a lease is presumed to reside in the language they chose to employ in the
agreement.

Ritter, 154 Ohio App. 3d at 449 (citations omitted).

Here, the intent of Appellants and AERC is clear in the language of the Checklist,
incorporated into and part of the Lease they signed. Kopp Dep. Ex. 9 (Move In/Out Checklist);
Kopp Dep. Ex. 2 (Lease). Appellants paid a nonrefundable pet fee to AERC for the right to keep
two pets on the leased premises. As in Ritter, there is nothing in Appellants’ Lease that even
suggests that damages will be applied against their pet fce, or even that the pet fec was an
“advance™ payment for damages that Appellants argue {without evidence) are always caused by
pets. Under the plain language of the Lease, this payment did not secure Appellants’

performance obligations to AERC, and therefore is not a security deposit under the Landlord-

Tenant Act.

D. The Redecorating Fee Was Also Not A Security Deposit.

Below, Appellants moved for summary judgment on a claim never asserted — claiming that
a “redecorating/preparation fee” paid at lease inception was also a security deposit. Appellants’
motion for summary judgment was the first pleading that even mentioned this fee. Moreover,
Appellants offered absolutely no evidence in support of any claim that they are entitled to a retumn
of this fee, and point to none on appeal. To the contrary, the unrcfuted deposition testimony of

Michelle Shaffer established that the redecorating fee was not a deposit for damages:
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Q. Okay. Can you tell me the next line — what the next line meuns, redecorating
fee, what's it for?
A. More or less it is a redecorating or processing fee or prep fee. It is to

preparate [sic] — to prepare the apartment.
Shaffer Depo. at 73. Therefore, the undisputed and only evidence is that the redecorating fee is paid
at the beginning of the lease term to prepare the apartment for occupancy, not to secure the
performance of Appellants’ lease obligations.

Appellants incorrectly state that “[bJoth AERC executives admitted that the company
performed no services for it — it was just an ‘upfront fee.”” App. Brief at 13. When Appellants
made this identical representation below (see Pls. MSJ at 2), the trial court expressly noted that
“Plaintiffs have misrepresented this testimony.” 8/18/08 Decision Granting Def. MSJ and Denying
Pls. MSJ at 9, n.3. As the trial court agreed, AERC’s executives made no such admission.

First, Mr. Lustic did not admit that AERC performed no services for the redecorating fee. In

fact, Mr. Lustic stated he did not know what the fee was:

Do you know what the redecorating fee is? That would be the next line.
I've heard of it, I don’t know what it is.

Do you remember what somebody said about it?

I don’t recall.

Do you know of any redecorating which is done for that $75?

No. I mean I don’t. I'm not aware.

>OPO0 PO

(Emphasis added.) Lustic Dep. at p. 35, L. 15 — 22. Far from “admitting™ that AERC performed no
services for the fee, Mr. Lustic’s testimony actually reflects that he did not know anything about it.
Appellants’ characterization of Mr. Powers’ testimony is similarly incorrect. With respect to the

“preparation fee,” Mr. Powers testified:

Q. Do you know anything about the preparation fees at AERC properties; do
you have any knowledge of what this is about?

It's just a fee.
Is this the same as a decorating fee?

No.

> O P>
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We will see that term later, we will see that term in onc of the documents
later, but this is not a decorating fee?

1 think it’s just a preparation fee. it's just an up-front fee.

Do you know the purpose of it? I mean, I understand it gocs into the bank
account of AERC but besides that?

The market allows us to charge this fee.
To your knowledge does this preparation fee have any connection with

actual work done by AERC personnel?
Not to my knowledge.

> Or LO» O

(Emphasis added.) Powers Dep. at p. 34, L. 14 —p. 35, L. 6. Stating that he has no “knowledge™ of
any work done in connection with the fee is far from “admit[ing] that the company performed no
services for it.” App. Brief at 13. Moreover, although Appellants use the terms “redecorating fee”
and “preparation fee™ interchangeably, Mr. Powers testified that they are not the same fee. See
Powers Dep. at p. 34, L. 14 — 19. Later, Appellants’ counsel asked Mr. Powers about a
“redecorating fee." See Powers Dep. at 42. Mr. Powers testified:

Q. Now, do you know what that redecorating fee refers to, what it is?
A Idon’t know specifically. It's a fee. It’s just a nonrefundable fee.

Id. atp. 42,L. 13- 16."

Contractual fees are not contrary to the letter or the spirit of the Act, and have been upheld
in Ohio and in other states. See, e.g., Ritter, supra; Holmes v. Canlen Management Corp. (Tex.
App. 1976), 542 S.W.2d 199, 202 (affirmning dismissal of claim seeking $40, non-refundable

painting and cleaning fee paid at lease inception because non-refundable fee not within the

"' Additionally, the witnesses were produced under Civ. R. 30(B)(5) to testify regarding the following
topics identified by Appellants, none of which addressed the redecorating fee:

1. The administration of the Sure Deposit [sic] program referred to in Article 4 of
the lease between Defendant and Appellants.

2. Any agrcement that exists or has existed between Defendant and Sure Deposit
[sic].

3 The rights and obligations of Sure Deposit [sic] and Defendant with respect to
Plaintiffs’ lease, including events which took place after the termination of the
lease.
4. The administration of Defendant’s pet deposit program.
Def. Memo Contra Pls. 2™ Motion to Compel at Ex. A. Thus. these witnesses were not speakmg on
behalf of AERC with respect to the preparation/redecorating fee, which was not referenced in the
Complaint and not identified as a topic for which a corporate representative was requested to testify.
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definition of “security deposit” in compurable Texas landlord-tenant act); Sturelberg, supra.'?

Because Appellants offered no evidence that the redecorating fee was, in fact, a security deposit,

their motion for summary judgment was properly denicd.

E. This Court May Properly Affirm The Decision Below Even If 1t Were
To Hold That The SureDeposit Bond Premium, Nonrefundable Pet
Fee, And Nonrefundable Redecorating Fee Were Security Deposits.

Even if the Court wcre to hold that the SureDeposit Bond premium, the
redecorating/preparation fee, and the pet fee paid by Appellants were, in fact, security deposits
within the meaning of Ohio’s Landlord-Tenant Act, the Court may still affirm the judgment below
on other grounds. See Interim HealthCare of Columbus, Inc. v. State of Ohio Dept. of Admin.
Services (10th Dist), 2008-Ohio-2286, at { 11 (a “judgment must be affirmed if it is legally correct
for a different reason.”); Arth Brass and Aluminum Castings, Inc. v. Ryan, 2008-Ohio-1109, at 14
(holding same): Jovce v. General Motors Corp. (1990), 49 Ohio St3d 93, 96 (“We have
consistently held that a reviewing court is not authorized to reverse a correct judgment merely
because erroneous reasons were assigned as the basis thereof.”).

Assuming, arguendo, that the SureDeposit premium of $437.50, the non-refundable pet fee
of $300, and the “redecorating/preparation fee” of $75 were “security deposits,” which thcy were
not, AERC was still entitled to summary judgment because such amounts could not have been
“wrongfully withheld.” Revised Code section 5321.16(C) provides: “If the landlord fails to comply
with division (B) of this section [requiring an itemization of any deduction from a tenant's security
deposit and a return to the tenant of any remaining balance], the tenant may recover the property

and money due him, together with damages in an amount equal to the amount wrongfully withheld,

'? Appellants® reliance upon Riding Club Apartments v. Sargent (10th Dist. 1981), 2 Ohio App.3d 146, is misplaced.
There, this Court held a liquidated damages clause allowing the landlord to retain part of a tenant’s security deposit
is unenforceable. Here, the redecorating fee is charged to prepare the apartment for the tenants occupancy. It
cannot be said to secure the tenants performance because the fee is for services that occur prior to the tenant moving
in, and the fee is not applied to any damage or default caused by the tenant.
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and reasonable attorneys fees.” (Emphasis added.) AERC was properly granted summary judgmemnt
becuuse no amounts were “wrongfully withheld.”

The total amount claimed by Appellants to have been “wrongfully withheld” is $812.50.
Pls. MSJ at 2 (SureDeposit Bond premium of $43750. pet fee of $300, and
redecorating/preparation fee of $75). However, it is undisputed that Appellants received a $479 rcnt
credit as an incentive to lease their apartment, and that Appellants agreed to return that credit if they
did not fulfill the lease through December 31, 2001. See Kopp Dep. Ex. 5 (Rent Credit
Addendum). Tt is also undisputed that Appellants terminated their lease two months early, did not
return the rent credit they received, and did not pay the $700 early termination fee provided for in
the lease. Kopp Dep. Ex. 6 (Addendum); Kyle Kopp Dep. at 44. Therefore, the amount to which
AERC is entitled ($1,179) exceeds the total of the $837.50 claimed by Appellants, and no amount
could have been *“wrongfully” withheld even if SureDeposit Bond premium, pet fee, and
redecorating fee could properly be characterized as a “security deposit.”

Below, Appellants argued that AERC could not recoup the monies owed it because these
sums were not itemized in the statement given to Appellants at the end of their lease. However, this
argument has already been considered, and soundly rejected, by the Ohio Supreme Court. In
Vardeman v. Liewellyn (1985), 17 Ohio St.3d 24, the tenants rented, on a month-to-month basis, an
apartment from the landlord, and posted a $325 security deposit. Id. at 24. The tenants
subsequently vacated the apartment, but without giving proper notice of their intent to terminate the
lease. Id. The tenants demanded the retum of their security deposit but the landlord refused,
contending he expended sums for refurbishment of the premises. Id. The landiord did not provide

the tenants with an itemization of deductions from their deposit for rent due or damages. Id.
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The tenants sued to recover their security deposit. The trial court concluded the deductions
for refurbishment were reasonable, and that the tenants were liable for an additional month’s rent
because they had not given proper notice of their intent to vacate. Id. The tenants appealed,
contending, inter alia, that “on the thirty-first day following termination of the rental agrecment and
delivery of possession, the landlord, if he has not delivered the notice containing an itemization of
any deductions from the security deposit, is automatically liable to the tenant for an amount equal to
twice the security deposit plus reasonable attorney fees.” Id. at 27. In rejecting this argument, the

Ohio Supreme Court stated:

Had the General Assembly desired to penalize a landlord for failure to itemize the

deductions by automatically rendering him liable for the full amount of the security

deposit plus damages in a like amount and attomey fees, it could have readily

utilized language to do so. However, the General Assembly chose not to impose

such a penalty, but instead specified the damages the tenant is entitled to recover in

terms of ‘property and money due * * * [the tenant’] and ‘damages in an amount

equal to the amount wrongfully withheld and reasonable attorneys fees.
Id. at 28. Thus, the court held, a landlord is liable only for amounts *“wrongfully withheld,” even if
amounts withheld were not provided on an itemized list. Id. at 28-29. See, also, Stalhood v.
Reasonover (6th Dist. 2003), 2003-Ohio-5674, at § 5 (holding that where rent arrearage exceeded
the amount of the security deposit the landlord had not “wrongfully withheld” any amount of the
deposit); Blanchard Investment Co., Inc. v lanaggi (Apr. 2, 1985), 10" Dist. App. No. 84AP-792,
1985 Ohio App. LEXIS 6280, at * 2-3 (landlord entitled to apply amount of lease inducement paid
to tenants who terminated lease, as well as rent for portion of lease before premises were re-let,
against amount of tenants security deposit, which was less than amounts landlord entitled to, and,
thus, the landlord was not liable to tenants for failure to return deposit).

The same result is required here. Even though the rent credit and early termination fee were

not listed on the itemized statement given to Appellants, AERC would still be allowed to apply the
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fees and SureDeposit bond premium (which was not paid to AERC) to the amounts owed by
Appellants to AERC. “The Landlord-Tenant Act must be interpreted in such a manner that fair and
equitable treatment will be afforded to both landlords and tenants.” Vardeman v. Llewellyn (1985),
17 Ohio St.3d 24, 28. It is undisputed that Appellants received a $479 rent credit as an incentive to
lease their apartment, and that Appellants agrced to return that credit if they did not fulfill the lease
term through December 31, 2001. It is also undisputed that Appellants terminated their Lease two
months early, did not return the rent credit they reccived, and did not pay the $700 early termination
fee provided for in the Lease. Therefore, the amount to which AERC is entitled ($1,179) exceeds
the cotal claimed by Appellants of $837.50, and no amount could have been “wrongfully” withheld
by AERC. It would not be “fair and equitable™ to permit Appellants to receive the monies they
claim while denying AERC the right to recoup monies Appellants contractually agreed to pay.
VI. CONCLUSION

The judgment of the Franklin County Court of Common Pleas was entirely correct.
Appellants want this Court to hold that nonrefundable fees, clearly designated as such and
voluntarily paid, and that do not securc any performance obligation of a tenant are “security
deposits™ within the meaning of the Landlord-Tenant Act merely because Appellants say they

are. The facts of record and Ohio law demonstrate otherwise, and the judgment below should be

affirmed in all respects.
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INTRODUCTION

In their Main Brief the Kopps made the following arguments:

. AERC’s SurcDeposit alternative simply replaced an ordinary
cash security deposit in an attempt to avoid itemization of damages; it
thercfore violated Ohio's Landlord-Tenant Act.

. AERC's redccorating fee, related to damages but not
refundable, also violated that Act.

. AERC’s nonrefundable pet fce was a liquidated damage
provision prohibited by the Landlord-Tenant Act.

ALRC has responded as follows:

A. The SureDeposit bond premium was not a security deposit since it was not
paid to or held by AERC. (AERC Brief at 6-10)

B. Having contractually agreed to the SureDeposit alternative, the Kopps may
not now claim that the SureDcposit bond premium was a security deposit. (/d. at 10-

11)

C. The SureDeposit premium did not violate the Landlord-Tenant Act since
AERC provided “an itemization of damages in less than thirty days.” (Id. at 11-12)

D. There can be no violation based upon a waiver of defenses since the Kopps
did not waive any dcfense to AERC’s damage claim. (Id. at 12-14)

E. The bond premium was not unconscionable and therefore does not violate
R.C. 5321.14. (1d. at 14-17)

F. The fact that the Maryland Attorney General has invalidated the same
SureDeposit bond premium has no bearing upon the instant case. (Id. at 17-18)

G. The pet fee is not a security deposit and therefore does not violate the
Landlord-Tenant Act. (Id. at 18-25)

H. The redecorating fee was not a security deposit and therefore did not
violate the Landlord-Tenant Act. (Id. at 25-28)

1. Even if the Kopps are correct in their security deposit argument, AERC did
not wrongfully withhold any funds. (Id. at 28-31)

The Kopps will respond to these arguments in the order presented.

Q:\F&FCls Act (Pets)\Kopp\Appeal\Reply Brief for Appellants.doc APPENDIX 6
12/16/2008
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ARGUMENT

A. THE MERE CHANGE IN THE FORM OF THE SECLRITY ARRANGEMENTS TO A SCHEME WHERE
TIE DEPOSIT WAS NON-REFUNDABLE AND PAID TO A THIRD PARTY DID NOT RELIEVE

AERC FROM IT$ OBLIGATION TO FIEMIZE DAMAGES.

The State of Ohio allows a landlord to require a tenant to deposit money in order to
secure a tenant’s performance. In retumn it requires the landlord to itemize all deductions but
also permits the tenant to challenge the deduction in court and receive double damages and
attorney fees if successful. R.C. 5321.16. This requirement recognizes the superior position
that a landlord, normally a busincss, has over the tenant, normally an individual, in
circumstances where the Jandlord holds the funds.

AERC contends that this statutory requirement is narrow in scope and limited to
circumstances where the landlord actually holds the money as a deposit. It claims that, by
offering the tenant the option of purchasing a bond in favor of the landlord, it can alter the
statutorily-imposed requirements enacted for the benefit of the tenant. By introducing a third-
party surety to charge a non-refundable premium, it claims to have eliminated the tenant’s
protections under the Act because the premium, being non-refundable, is not a deposit and is
paid to the third party.

The focus of the Landlord-Tenant Act, however, is on protecting tenants in cir-
cumstances where they are confronted with the claims of a more powerful adversary. The
Act’s fundamental purpose is to level the playing field a litile so the tenant has a better chance
of challenging the landlord's damage claims. The SureDeposit scheme is at war with this
purposc. It removes the tenant entircly from the process and leaves everything to the surety
and the landlord. Thus AERC's argument may be characterized as follows: the statute may

be avoided by a change in structure whercby the technical distinctions between “deposit” and
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“non-refundable premium,” as well as the person to whom the money is paid, prevails over
the statutc’s requirements and purposc.l

The Kopps argue in the alternative that, even if the portion of the premium retained
by SurcDeposit is not covered by the statute because paid 10 a third party, the 20 per cent of it
that was automatically refunded to AERC constituted a security deposit and therefore was
entitled to the statutory protection. AERC counters that the 20 per cent is only for general
“administrative costs” expended on a nationwide basis. (AERC Brief at 9-10) However, the
record does not support this position.

AERC first cites pages 12-13 of the deposition of Jeffrey Lustic, where he merely
states, “We receive an administrative fee [of 20 per cent] for handling the transaction on
behalf of SureDeposit.” He says nothing about “actual administrative costs incurred in
administering the program” which the AERC Brief claims as a fact.

AERC’s citation from the deposition of Michele Shaffer does not support its position
either. She is silent about what an apartment complex receives — all she says is that she did
not “recall getting any commission on . , . the bond premium . . ..”

AERC did not put in any evidence of administrative costs below, and even had it done
S0 it is not apparent how it would relate a flat 20 per cent commission on all premiums to
*“actual administrative costs.” Since the rebate was 20 per cent across the board, the portion
of it attributable to the Kopps’ premium had to be 20 per cent also.

Furthermore, the defendant in this casc is AERC, not “the apartment complex.”

AERC concedes it receives 20 per cent of the premium. Thus, even if the Court rejects the

! This argument might have some validity if the SureDeposit scheme had retained the fundamental protections of
the statute. But it does not — it eliminates the right to an itemization and to challenge the validity of the charges
and cannot stand. The substance of the statute must supersede the form of the transaction. APPENDIX 6
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argument that the Act applies to the entire SurcDeposit scheme, it should still hold the Act

applicable to the portion of the premium AERC actually received.

B. TuE Korps DID NOT AGREE THAT THEIR PAYMENT WAS NON-REFUNDABLE.

AERC next contends that the Kopps cannot obtain any refund whatsoever because
they contractually agreed that the SurcDeposit premium was non-refundable. (AERC Briel at
10-11) This is merely a restatement of ARRC’s position that the premium should not be
interpreted as a rcfundable deposit, to which the Kopps responded in Part I(A) above.
Moreovcr, to the extent AERC’s argument has any validity, the contract, as interpreted by
AERGC, is unconscionable and not enforceable, as demonstrated in Part E below.

C. AERC’s ListT oF DAMAGES DID NoT CoMPLY WITH THE LANDLORD-TENANT ACT.

AERC urges the Court to find that the “Move-In/Move-Out Checklist” (Kopp Depo.,
Exh. 9) constitutes an itemization of damages that complies with the Landlord-Tenant Act.
(AERC Brief at 12) The delivery of this written notice required by the Act, however, gives
the tenant the right to challenge the deductions in the notice and to recover in a lawsuit “the
property and money due him, together with damages in an amount equal to the amount
wrongfully withheld, and reasonable attorneys fees.” R.C. 5321.16(C). Since AERC’s
position is that the Kopps have no right to recover, it cannot claim that the checklist satisfies
the Act’s requirements.

More fundamentally, there is simply no right in the SureDeposit scheme equivalent to
the protections of the Landlord-Tenant Act. As set forth in more detail in the Kopps® Main
Brie[, tenants are liable to the AERC marketer (BIC) regardless of any defenses they might
have against AERC, such as wrongful damage itemization. AERC officers unequivocally
testified to this fact at deposition. (Kopp Main Brief at 6) AERC does not analyze the
testimony of its officers, nor docs it mention the text of the SureDeposit Bond

. .. .. . APPENDIX 6
acknowledgcment. No further discussion is necessary regarding its position — that it has
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complicd with the Landlord-Tenant Act by providing a list of damages. By the terms of the
product itself, the Kopps become liable to BIC regardless of itemization.

D. AERC’S CLAIM THAT TENANTS CAN ONLY PROTECT THEMSELVES BY FILING
DECLARATORY JUDGMENT ACTIONS 1S STILL ANOTHER REASON WHY LT HAS VIOLATED

THE LANDLORD-TENANT ACT.
As noted in Part C above, the Landlord-Tenant Act provides that if a landiord’s

damage itemization is incorrect and as a result a landlord wrongly withholds security deposit
funds, a tenant is entitled to double recovery and attorneys fees. Since AERC’s SureDeposit
scheme does not require any itemization or permit any such recovery, the Kopps have argucd

that it violates the Act. AERC counters with the following two suggestions to tenants faced

with a wrongful itemization of damages:

. Hire a lawyer who will figure out that “when a consensual surety pays
the principal’s obligation, it is entitled to reimbursement subject only to the principal’s
defenses on the obligation known to the surety when it paid the creditor.” (AERC
Brief at 13; citations omitted) This would apparently stop BIC from paying AERC,
assuming that the noticc came in time. If BIC paid AERC before receiving notice,
there would presumably be litigation as to what the tenant’s rights were, as well as a
determination of the rights between BIC, the surety, and AERC, the creditor.
Obviocusly, the tenant would have to fund this litigation and would not be entitled
either to double damages or attorney fees even if he or she prevailed.

° As an alternative (or possibly an additional) remedy, bring “a

declaratory judgment action to resolve the disputed damages claim.” (Id. at 13) The
tenant would be forced to fund this litigation also, without the hope of double damages

or attorney fees.

AERC’s position has converted the simple remedy of the Landlord-Tenant Act,
designed to cover security deposits in the amount of one month’s rent and landlords® wrongful
refusal to return them, into a complicated piece of three-party litigation with recovery limited

to a few hundred dollars. As a practical matter the SureDeposit scheme strips the tenant of

the protections of the Act..
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E. AN ARRANGEMENT WHICH REQUIRES A TENANT TO BRING A DECLARATORY JUDGMENT
ACTION IN ORDER TO OBTAIN A RETURN oF His OR HER SECURITY DEPOSIT. THEREBRY
ELIMINATING THE TENANT’S RIGHTS UNDER THE LANDLORD-TENANT ACT, IS

UNCONSCIONABLE AS A MATTER OF LAW,

On pages 9-10 of their Main Brie[ the Kopps set forth four significant misrepre-
sentations — by failurc to disclose — that AERC committed when it sold the SureDeposit bond
scheme to the Kopps instead of a normal refundable security deposit. Based upon these
misrepresentations, the Kopps argued that this scheme was unconscionable in violation of
R.C. 5321.14 of the Act. That provision gives a court wide latitude to protect consumer-
tenants from “the application of any unconscionable clause to avoid any unconscionable
result,” including finding an entire rental agreement unconscionable.

AERC does not attempt to defend its representations. Instead it attempis to avoid
application of the doctrine of unsconscibility by claiming that (1) the Kopps’ only remedy is
“an administrative appeal . . . before the Ohio Department of Insurance™ (AERC Brief at 14);
(2) the bond was not part of the lease (id. at 14-15); (3) it gave the Kopps’ a choice and they
simply made the wrong onc (id. at 15-16). None of these arguments can justifv AERC’s
conduct.

First, the Kopps are not contesting the bond premium rates; rather they are argning
that the premium should be trcated as a refundable security deposit. Second, paragraph 30(1.)
of the lease states that “SureDeposit” is “part of this Lease and incorporated in this Lease by
reference.” The Court should reject AERC’s attempt on appeal to exclude it from the lease
for purposes of avoiding R.C. 5321.14.

Finally, while thc Kopps chose the SureDeposit alternative, they did so based upon
misrepresentations, failures to disclose, and unconscionable practices on the part of AERC.
In enacting R.C. 5321.14(A) the Ohio Legislature specifically rejected the caveat emptor

theory of residential leasing. The Court should reject this attempt to evade liability @lsa=\p|x 6
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AERC itself makes the unconscionability of the AERC scheme clear when it urges the
Court to Tequire tcnants to bring declaratory judgment actions in order to obtain the return of
wrongfully held security deposits. (AERC Bricf at 13) If ever there was landlord conduct

calling for the use of R.C. 5321.14, AERC’s SureDeposit scheme is one of them.

F. THE MARYLAND ATTORNEY GENERAL’S SETTLEMENT AGREEMENT. AS WELL AS THE

SUBSEQUENT MARYLAND STATUTE. SUPPORT THE KOPPS® POSITION.

AERC now contends for the first time that the Maryland settlement agrecment with
SureDeposit cannot be considered. (AERC Brief at 17-18) First, it states that the settlement
is inadmissible hearsay. Ilowever, Evidence Rule 803(8) eliminates this argument.

AERC next contends that Maryland’s prohibition of the SureDeposit plan is irrelcvant
to the instant case. (Id.) This position is belied by the testimony of its officer, Jeffrey Lustic.
who stated that AERC"s use of the SureDeposit bond had “declined because we’re basically
taking a wait and see to find out what is going to come out of Maryland.” AERC can hardly
claim lack of relevance when its own officer stated that AERC was waiting for the Maryland
result.

As to the merits of the Maryland proceedings, AERC concludes that the fact that
Maryland subsequently enacted a statute authorizing bonds in lieu of security deposits
supports its contention that a bond is not a security deposit. Unlike the SureDeposit schcme,
however, the Maryland statute permitting bonds in lieu of security deposits explicitly requires
the landlord 1o provide “a written list of damages to be claimed and a statement of the costs
actually incurred by the landlord.” Md. Real Property Code § 8-203(i)(7). Moreover, the
tenant has the right to dispute the surety’s claim and “damages may only be awarded to the
surety to the extent that the tenant would have becn liable to the landlord . . ..” § 8-

203(i)(10). The tenant also has the right to contest the claimed damages and to judicial

rcview. § 8-203(i)(9) and (10). The landlord cannot retain, cither directly or indirggtlye 45 ¢ 6
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part of the premium. § 8-203(i)(6)(iii). And the landlord must inform the tenant that the bond
is not insurance for the tenant’s benefit. § 8-203(i)(4)(ii). Thus, the final resolution of the
Maryland Attorney General’s suit against SureDeposit in no way validated the SureDeposit
scheme — rather it forced SureDeposit to provide an alternative to the normal security deposit
that is fair and providcs adequate notice to tenants, just what the Kopps arc seeking here.

G. NoTiunNg IN AERC’s ARGUMENT UNDERCUTS THE PLAIN FACT THAT 1TS MONTHLY PET
RENT IS THE CHARGE FOR KEEPING A PET WHILE ITS NON-REFUNDABLE PET FEEIS A

LIQUIDATED DAMAGE PROVISION.
In their Main Brief the Kopps argued that the Ohio pet fee cases, both those favoring

their position and those rejecting their position, are problematic because “they treat the issue
as one of contract interpretation, when in fact the inquiry should begin with R.C. 5321.06 and
.13.” (Kopp Main Brief at 18) The Kopps then urged this Court to observe the realities of the
current situation with its two kinds of pet charges and compare it with the clcar intention of
the Landlord-Tenant Act. On this basis the Court should accept the Kopps® position that the
fee must be refunded; no further discussion is necessary concerning the nuances of Ohio case
law.

Zeallear v. F&W Properties, 2000 WL 1015345 (Ohio App. 10 Dist.), does not
support AERC’s position, as it believes. (AERC Brief at 24) There was no indication in that
case whether the lease provided for monthly “pet rent” as it does here. While this Court
appeared inclined to look to the parties’ inientions as to refundability, it did not discuss the

liquidated damages issues raised here.

H. Sinck AERC PERFORMED NO SERVICES IN RETURN FOR THE DECORATING FEE, AERC
MusT RETURN IT.

AERC’s attempts to distinguish Riding Club Apartments v. Sargent (10™ Dist. 1981),
2 Ohio App.3d 146, 440 N.E.2d 1368, in a brief footnote, (AERC Brief at 28) That case

nevertheless controls here. In charging a redecorating fee without redecorating, Al’i]ﬁ,g IQ‘NDIX 6
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exactly what the Riding Club landlord did ~ created a liquidated damages clause prohibitad by
the Landlord-1enant Act.

AERC's attempt to undercut the testimony of its own witnesses also fails. (AERC
Brief at 26-27) None of its witnesses knew anything about any redecorating which was done
in return for the fee. All any of them could think of was “it’s just an up-front fee.” (Powers
Depo. at 34) 1f AERC is now attempting to tell this Court that it actually performed

redecorating services for this fee it should be able to point to at lcast some record cvidence of

such performance. It has not.

I. AERC’S SETOFF ARGUMENT MUST FAIL, SINCE THE CAUSES OF ACTION IT ASSERTS ARE
BARRED AS A MATTER OF LAW.

The Kopps signed a lease for an approximate one-year term which was to end on
December 31, 2001. In addition to the lease and some other documents, they signed the two
addendums upon which AERC based its counterclaim below, and upon which it now bascs its
claim that the Kopps owe it more than it owes the Kopps. (See Exhs. A and B to AERC’s
Mot. to Amend Answer)’

The Kopps gave AERC notice of their intention to vacate the premises at the end of
October. (Exh. B to Kopps’ Response to AERC’s Mot. to Amend) After thc Kopps vacated
the apartment on October 31, 2001, AERC scnt Mr. Kopp a statement of the amount it
claimed the Kopps owed at the time of move-out. This statcment included a “release fec” of
$100 and a “carpet replacement” charge of $487.93. (Exh. C to AERC Mot. to Amend) 1t did
not include the amounts AERC later sought to collect by counterclaim.

Mr. Kopp challenged the release fee and the carpet replacement fee. (Exh. D to

Kopps® Response) AERC responded that the release fee was provided for in the lease and

2 The trial court granted the AERC motion on May 27, 2004, It denied all pending motions as moopNRPRENDIX 6
decision of August 18, 2008 (p. 10), so presumably it never decided whether the Kopps owed AERC anything.
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defended the carpet replacement fee. (Exh. E to Kopps® Response) Mr. Kopp then
acknowledged that he and his wife owed the release fee but continued to contest the carpet
replacement fee. (Exh. F to Kopps™ Response) The Kopps then paid the total amount claimed
by AERC. (Exh. G to Kopps’ Response) ALRC accepted this payment.

Never at any time during this process did AERC claim the right to a refund of all or
any portion of the $479 credit provided in the Rent Credit Addendum or of the $700 referred
to in the Addendum to Lease [Early Termination Clause]. This may be because the Kopps
maintained their residency in good standing during the entire term of their occupancy. (Sece
92, Exh. A to AERC's Mot. to Amend) They did not violate a single term of the lease, a
prerequisite to AERC’s recovery of the credit. (Id., §3) In fact, the Kopps exercised their
right to shorten the lease in accordance with its provisions.

The $700 Early Termination Fee purported to liquidate any damages sustained by
AERC as a result of early termination. It did not cover the cost of reletting the apartment,
which was instcad covered by the release fee which the Kopps paid. Here, of course, the
termination occurred just two months prior to the end of the lease. Under Ohio law AERC
had a duty to mitigate any damages it sustained as a result of early termination. Dennis v.
Morgan (2000), Ohio St.3d 417, 419, 732 N.E.2d 391, 2000-Ohio-211. The fact that AERC
put the apartment on the market two months earlier than originally contemplatcd may have
causcd it no damage at all. It ccrtainly asscrted none, whether $700 or some other number, in
its final statement to the Kopps as to what they owed.

In any event, in the context of negotiation by both sides, where both sides made
contentions and wherc the Kopps actually paid, and AERC accepted, the full amount of
AERC’s demand, the doctrine of “payment in full” acts as an affirmative defense to any
further claim as a matter of law. Weber v. Billman (1956), 165 Ohio St. 431, 439, 135 N.E.2d

866 In re Buckingham's Estate (2™ App. Dist. 1967), 9 Ohio App.2d 305, 309, 224N EDP'X 6
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383. Thus, since AERC has no further claim on the Kopps for any amount, its setofl

argument has no force.

CONCLUSION

For the foregoing reasons, the Court should reverse the judgment below and order

summary judgment for the Kopps.
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504.19 LANDLORDS AND TENANTS 5362

license, except when the disrepair has been caused by the willful, malicious, or
irresponsible conduct of the lessee or licensee or a person under his direction or
control.

(¢) To maintain the premises in compliance with the applicable health and

safety laws of the state and of the local units of government where the premises -

are located during the term of the lease or license, except when violation of the
health and safety laws has been caused by the willful, malicious, or irresponsible
conduct of the lessee or licensee or a person under his direction or control.

The parties to a lease or license of residential premises may not waive or
modify the covenants imposed by this section.

Subd. 2. The lessor or licensor may agree with the lessee or licensee that the
lessee or licensee is to perform specified repairs or maintenance, but only if the
agreement is supported by adequate consideration and set forth in a conspicuous
writing. No such agreement, however, may waive the provisions of subdivision 1
or relieve the lessor or licensor of the duty to maintain common areas of the
premises.

Subd:. 3. This section shall be liberally construed, and the opportunity to
inspect the premises before concluding a lease or license shall not defeat the cove-
nants established herein. <53

Subd. 4. The covenants contained herein shall be in addition to any covenants
or conditions imposed by law or ordinance or by the terms of the lease or license.

Subd. 5. Nothing contained herein shall be construed to alter the liability of
the lessor or licensor of residential premises for injury to third parties.

Subd. 6. The provisions of this section apply only to leases or licenses of
residential premises concluded or renewed on or after June 15, 1971. For the pur-
poses of this section estates at will shall be deemed to be renewed at the com-
mencement of each rental period.

[1971 c 219 s 1]

504.19 REFUND OF SECURITY DEPOSIT; DAMAGES; ATTORNEY’S FEES.
Subdivision 1. Any person, partnership, firm, association or corporation which
requires a damage deposit, or any other type of security deposit, in connection
with the renting of real property for residential purposes, shall refund said
deposit or furnish to the renter vacating such property a written statement show-
ing the reason for the withholding of the deposit, or any portion thereof, within
31 days after the renter vacates the property.

Subd. 2. Any person entitled to a refund of the deposit, or any portion
thereof, who is not furnished a written statement as required herein and who is
required to start legal proceedings for the recovery thereof, shall be entitled on
a verdict to the total amount of the deposit, or portion thereof which is with-
held, plus reasonable attorney’s fees.

[1971¢c 784 s 1,2
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LAWS of MINNESOTA for 1973

CHAPTER 560—S.F.No.943

An act relating to education; interest on installment purchase
of buses; amending Minnesota Statutes 1971, Section 123.39, Subdi-

vision 3.
Be it enacted by the Legislature of the State of Minnesota:

Section 1. Minnesota Statutes 1971, Section 123.39, Subdivi-
sion 3, is amended to read:

Subd. 3. SCHOOL DISTRICTS; PURCHASE OF BUSES;
INSTALLMENT PLAN; INTEREST. The board may purchase
buses on the installment plan, the installments to be all paid within
a period of not to exceed three years from the date of purchase and
the deferred payments to bear a rate of interest of noL to exceed
four six percent per annum.

Approved May 23, 1973.

CHAPTER 561—S.F.No.965

[Coded in Part|(§)

An act relating to real estate; landlord and tenant; deposit of
money; amending Minnesota Statutes 1971, Chapler 504, by adding
a section; and repealing ancsow Statutes 1971, Section 504. 19.

Be it enacted by the Legislature of the State of Minnesota:

Section 1. Minnesota Statutes 1971, Chaptler 504, is amended
by adding a section to recad:

[504.20] LANDLORD AND TENANT; INTEREST ON SECU-
RITY DEPOSITS; WITHHOLDING SECURITY DEPOSITS;
DAMAGES. Subdivision 1. Any deposit of money, the function of
which is to secure the performance of a residential rental agree-
ment or any part of such an agreement, other than a deposit which
is exclusively an advance payment of rent, shall be governed by the
provisions of this section.

Subd. 2. Any such deposit of money shall not bc considered
received in a fiduclary capacity within the meaning of \/Imncsota
Statutes, Section 87.17, Subdivision 7, but shall be held by the

Changes or additions indicated by underline, deletions by strikeout.
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Ch. 561 LAWS of MINNESOTA for 1973 1257

landlord for the tenant who is party to such agreement and shall
bear simple interest at the rate of five percent per annum
noncompounded, computed from the first day of the next month
following the full payment of such deposit to the last day of the
month of termination of the tenancy. Anv interest amount less
than $1 shall be excluded from the provisions of this act.

Subd. 3. Every landlord shall, within two weeks after termi-
nation of the tenancy and receipt of the tenant’s mailing address or
delivery instructions, return such deposit _to the tenant, with
interest thereon as above provided, or furnish to the tenant a
written statement showing the specific reason for the withholding
of the deposit or any portion thereof. The landlord may withhold
from such deposit only such amounts as are reasonably necessary:

(a) To remedy tenant defaults in the payment of rent or of
other funds due to the landlord pursuant to an agreement; or

(b) To restore the premises to their condition at the commence-
ment of the tenancy, ordinary wear and tear excepted.

In any action concerning such deposit, the burden of provipg,
by a fair preponderance of the evidence, the reason for withholding
all or any portion of such deposit shall be on the landlord.

Subd. 4. Any landlord who [ails to provide a written state-
ment within two weeks ol termination of the tenancy and receipt
of the tenant’s mailing address or delivery instructions, as required

in subdivision 3, shall forfeit all rights to withhold any portion of
such deposit.

Subd. 5. Upon termination of the landlord’s interest in the
premises, whether by sale, assienment; - death, appointment of
recoiver or otherwise, the landlord or his agent shall, within a
reasonable time, do onc of the following acts, either of which shall
relieve him of further liability with respect - to such deposit:
L S

(a) Transfer such deposit, or any remainder after any lawful
deductions made under subdivision 3, with interest thereon as
provided in subdivision 2, to the landlord’s successor in interest and
thereafter notify the tenant of such transfer and of the trans-
feree’s name and address; or

(b) Return such deposit, or any remainder after any lawful
dedu'ctlon.s made. under subdivision 3, with interest thereon as
provided in subdivision 2, to the tenant.

Subd. 6. Upon termination of the landlord’s interest in the
premises, whether by sale, assignment, death, appointment of
receiver or otherwise, the landlord’s successor in interest shall have
all of the rights and obligations of the landlord with respect to such

Changes or additions indicated by underline, deletions by strikeout.
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deposit, except, that if tenant does not object to the stated amount
within 20 days after written notice to tenant of the amount of
deposit being transferred or assumed, the obligation of the land-
lord’s successor to return such deposit shall be limited to the
amount contained in such notice. Such notice shall contain a
stamped envelope addressed to landlord’s successor and may be
oiven by mail or by personal service.

Subd. 7. The bad faith retention by a landlord of such deposit,
or any portion thereof, in violation of this section shall subject the
landlord to punitive damages not to exceed $200 in addition to any
actual damages. Failure by the landlord to provide the written
statement required by subdivision 3 and to return such deposit
within two weeks after the commencement of any action for the
recovery of such deposit shall be presumed to be a bad faith
retention by the landlord of such deposit.

Subd. 8. Anv attempted waiver of this section by a landlord
and tenant, by contract or otherwise, shall be void and unenforecea-
ble.

Subd. 9. The provisions ol this section shall apply only to
tenancies commencing or renewed on or after July 1, 1973. For the
purposes of this section, estates at will shall be deemed to be
renewed at the commencement ol cach rental period.

Sec. 2. REPEALER. Minnesota Statutes 1971, Section 504.19,
is repealed.

Approved May 23, 1973.

_An act relating to crimes and crim 7 prohibiting experimen-
tation and research on a living humanetnweptus or the sale of such
living human conceptus; providing~penalties’
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A bill for an act

relating to landlords and tenantsjp

damage deposits; interest; amending

Minnesota Statutes 1971, Section 504,19,

by adding a subdivision,
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTAt

Section 1, Minnesota Statutes 1971, Section 504,19, is

amended by adding a subdivision to readi

Subd, 3, Damage or security deposits shall be interest

bearing in favor of the renter of the residential real

property, In accordance with this section, the renter shall

receive interest upon his deposit at the same time and under

the same terms as he receives his deposit, The amount of

interest payable upon such deposit shall be determined

pursuant to rules and regqulations promulgated by the

director of consumer services,
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:

Section 1,

|

— 8. F.

A bill for an act

relating to landlord and tenantj) refund
of security deposit upon termination of
tenancy) amending Minnesota Statutes
1971, section 504,19,

amended to readg

504,19 [REFUND OF SECURITY DEPOSIT3 DAMAGES) ATTORNEY'S

FEES,]

association or corporation which requires a damage depeosit,

Subdivision 1, Any person, partnership, £irm,

No.

or any other type of security deposit, in connection with

the renting of real property for residential purposes, shall

refund sald deposit together with interest thereon at the

Minnesota Statutes 1971, S8ection 504,19, is

rate of six percent per annum from the date of deposit, or

furnish to the renter vacating such property a written

statement showing the reason for the withholding of the

deposit, or any portion thereof, within 31 days atter the

renter

vacates the property,

subd, 2, Any person entitled to a refund of the

deposit, or any portion thereof, who is not furnished a

written statement as required herein and who is required to

start legal proceedings for the recovery thereof, shall be

entitled on a verdict to the total amount of the deposit, or

portion thereof which is withheld, plus reasonable

attorney's fees, In addition, if the court £inds that the

landlord's action in withholding or refusing to make a

refund of a deposit or portion thereof was malicious or done

in bad faith, the court may award punitive damages in an

amount

aC

on
co!

not to exceed three times the amount wrongfully
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withheld,

O ——————

Subd. 3, In any action pursuant to subdivision 2,

there shall exist a rebuttable presumption that the

withholding or refusal to make a refund of a deposit or a

portion thereof was wrongful, and the burden of proving the

reasonableness of such withholding or refusal shall rest

upon the landlord,

2
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A bill for an act

relating to landlord and tenantj; refund
of security deposit upon termination of
tenancy; amending Minnesota Statutes

1971, Ssection 504,19,

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTAS

Section 1,

amended to readsg

FEES,] Subdivision 1,

Minnesota Statutes 1971, Section 504,19, is

504,19 [REFUND OF SECURITY DEPOSITj; DAMAGESj) ATTORNEY'S

Any person, partnership, £irm,

association or corporation which requires a damage deposit,

or any other type of secufity deposit, in connection with

the renting of real property for residential purposes, shall

refund sald deposit toqether with interest ~thereon at- the

rate of six percent per annum from the date of deposit, or

furnish to the renter vacating such property a written

statement showing the reason for the withholding of the

deposit, or any portion thereof, within 31 days after. the

renter vacates the property.

Subd, 2,

Any person entitled to a refund of the

deposit, or any portion thereof, who is not furnished a

written statement as required herein and who is required to

start legal proceedings for the recovery thereof, shall be

entitled on a verdict to the total amount of the deposit, -or:

portion thereof which i{s withheld, plus reasonable

attorney's fees,

landlord's action in withholding or refusing .to make .a

In addition, {f the court £inds that the-

refund of a deposit or portion thereof was maliclous or done. ...

in bad faith, the court may award punitive damages in an

amount not to exceed three times the amount wrongfully D
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Subd. 3, In any action pursuant to subdivision 2,

there shall exist a rebuttable presumption that the

withholding or refusal to make a refund of a deposit or a

portion thereof was wrongful, and the burden of proving the

reasonableness of such withholding or refusal shall rest

upon the landlord,
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