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BOND ENROLLMENT & ACKNOWLEDGEMENT AGREEMENT

Bond Number: ABIC 1296-1303 : . | Alliance Re5|dent|al Company J
: ) COMMUNITY / LANDLORD INFORMATION

Name:  groadstone Passerelle » | HTID: l 2669354 | ID: ! ARC15845
Address: 895 Broadstone Way _
City, State and Zip Code:  Ajtamonte Springs, FL 32714 |
RESIDENT INFORMATION
Move in Address: 890 Broadstone Way | Building #: | Apartment #: | 303
City, State and Zip Code: Altamonte Springs, FL 3271 4 " v
First Name . Last Name | Social Security Number -| Date of Birth E-mail Address
} Joseph . Forese ) ‘ on’ File - ‘ 7/14/1993 foresejoe@yahoo. com
2% B
3.
4
Effective Date (Move in Date): 7/13/2017 (MM/DD/YEAR)
BOND LIMIT AMOUNT: $1,000.00
NON-REFUNDABLE PAYMENT: $175.00
REFUNDABLE DEPOSIT DUE TO LANDLORD: ‘ $0.00

IMPORTANT INFORMATION - READ BEFORE SIGNING
As described below, this is an agreement for the election to enroll in the SureDeposit bond program. By signing below, which I choose to do
voluntarily, I intend to be legally bound, understand the terms and conditions, and agree to the following terms, conditions and obligations:

SureDeposit: SureDeposit is a voluntary surety bond program whereby I choose to make a one-time, nonrefundable payment in lieu of making a
traditional security deposit in connection with the lease I entered into with the community’s property manager or property owner (the “Landlord”). 1
freely elect to participate in the SureDeposit program and understand that the payment that I am making to participate in the program is NOT a security
deposit, and that I will NOT receive a refund of the one-time payment at the end of my lease. I have not been required or compelled to enter into this
agreement by any person or entity, and I understand that electing to participate in the SureDepos1t program does not waive or release me from complying
with the terms of my lease.

“SureDeposn” is the trade name of the surety bond program offered to residents of this community. It is NOT insurance and does not protect me
against any acts or risks typically covered by insurance. American Bankers Insurance Company of Florida (an Assurant company) is the surety
company (the “Surety”) that has a bonding agreement with your Landlord,

Liability for Damages: The SureDeposit bond provides protection for any phy51cal damage I may cause to the rental property (beyond normal wear and
tear) and any of my financial obligations under the lease agreement that are not paid. I understand that if the Landlord makes a claim to the Surety after I
move out or if the lease terminates because I caused property damage or I did not fulfill my financial lease obligations (such as not paying rent or not
paying imposed fees), the Surety will pay the Landlord’s claim, up to the specified Bond Limit Amount. If a claim is paid by the Surety to the Landlord,
() I will be required to reimburse the Surety for the amount paid; and (b) If applicable, I must also reimburse the Landlord directly for any outstanding
obligations in excess of the Bond Limit Amount.

Debt Owed to Surety: If Surety pays the Landlord any amount on my behalf and then seeks reimbursement from me: (2) I authorize the Landlord to
furnish Surety any information that will assist Surety in collecting the money I owe to-Surety, (b) I acknowledge that Surety, SureDeposit or a collection
agency (as an assignee) may be identified as the creditor (at their discretion) for purposes of the collection and credit reporting process, and (c) I
acknowledge that if I do not pay Surety (or the designated entity), the debt may be reported to the credit reporting bureaus which may have a negative
impact on my credit profile. I also expressly permit the Landlord, Surety, or a co]lecuon agency to contact me by telephone (land line or mobile) or by
electronic means (such as e-mail) to collect any amount that I owe.

Cancellation of SureDeposit Program Participation: I may cancel the election to’ paruclpate in the SureDeposit program for a full refund within five
(5) calendar days of the Effective Date upon submission of written notice to my Landlord, whereupon my payment will be refunded to me. IF I TAKE
THIS ACTION, I UNDERSTAND I MUST PAY THE REQUIRED SECURITY DEPOSIT TO MY LANDLORD.

Arbitration: Any dispute or claim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding arbitration proceeding
administered by the American Arbitration Association or other appropriate entity that we mutually accept, except that the Surety or I may choose to
pursue claims in small claims court if the claims relate solely to the collection of any debts I owe to the Surety. Judgment on the arbitrator’s award may
be entered in any court with appropriate jurisdiction. In any arbitration or court proceeding, Surety and I waive any claims for punitive damages, and I
waive any right to pursue any claims, causes of action or any monetary, injunctive or prohibitory relief on any class or representative basis, and I agree
and understand that I cannot and will not serve as a class representative at any such action or proceeding.

This is the entire agreement between Surety and I and I am not relying on any oral promises or statements.
Signed By: Joseph Forese

Wed Jul 12 06:39:21 AM CST 2017 X . .
Signature of Resident 1 Signature of Co-Signer/Guarantor - Signature of Resident 3 Signature of Co-Signer/Guarantor

Signature of Resident 2 Signature of Co-Signer/Guarantor Signature of Resident 4 Signature of Co-Signer/Guarantor
AB1694APC-0316 . American Bankers Insurance Company of Florida Appendix 1



SUREDEPOSIT ENROLLMENT & QI T BRE
FIDELITY BOND ACKNOWLEDGEMENT DEﬁOSIf

Natimul Propeets & Casemlts Insnrance € ompany

| Bond Number: FNPAC 100069 | Flaherty & Collins B
Knobs Pointe Apartments ID: FC122F
Street Address: Building # Apartment#

New Albany, IN, 47150

Resident 1 Resident 2 (For more than two, use a separate form)
First Name MI Last Name First Name MI Last Name

Date of Birth Social Security Number Date of Birth Social Security Number

Effective Date (move in date) Effective Date (move in date)

Make Payments To: SureDeposit 293 Eisenhower Parkway Suite 320 Livingston, NJ 07039-1711

BOND COVERAGE AMOUNT NON-REFUNDABLE PREMIUM

PLEASE READ THE FOLLOWING BEFORE SIGNING:

I intend to be legally bound, and I understand and agree that;

I am enrolling on a bond that Fidelity National Property & Casualty Company (Company) issued for the benefit of the apartment
community named above. The premium that I am paying for the enrollment is not a security deposit, and I will not receive
the premium back at the end of my lease.

The bond is for the amount listed above in the box marked “Bond Coverage Amount.” The bond provides coverage for any
physical damage to the apartment (beyond normal wear and tear) or any of my obligations under the lease agreement that are not paid
such as past due rent, unpaid rent or fees. If the apartment community makes a claim that I owe it money because I created
damage or did not fulfill lease obligations such as paying rent or applicable fees, Company will be obligated to pay the
claim including collection expenses, court costs, or attorney fees. I will then be obligated to reimburse Company.

If the apartment community has any of my money on deposit at the end of my lease, it will apply this money first to pay the
claim. If Company pays the apartment community on my behalf and then tries to collect reimbursement from me: a) I authorize anyone
to furnish Company (or its employees or agents or assigns) any information that will assist Company in collecting the money I owe to
Company; and b) the apartment community is not a party to, and is not responsible for, the actions that Company takes during any
collection efforts. If I fail to pay money that I owe to Company as a result of my obligations under this bond: a) my credit rating may get
worse, b) I might have trouble renting an apartment, and ¢) I might have trouble getting insurance coverage.

Any dispute or claim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding
arbitration proceeding administered by the American Arbitration Association or other appropriate entity that we mutually
accept, except that Company or I may choose to pursue claims in court if the claims relate soiely to the collection of any
debts I owe to Company. Judgment on the arbitrator’s award may be entered in any court with appropriate jurisdiction.
In any arbitration or court proceeding, Company, SureDeposit and I waive any claims for punitive damages, and Company,
SureDeposit and I waive any right to pursue claims on a class or representative basis.

This is our entire agreement, and I am not relying on any oral promises or statements.

Signature of Resident #1 Signature of Co-Signer or Guarantor Signature of Witness

Signature of Resident #2 Signature of Co-Signer or Guarantor Signature of Witness
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DepositiQ, LLC depOSLtiQ
PO Box 22476
Denver, CO 80222
877-684-4038 Tolt Free 877-306-8473 Fax

Enroliment and Bond Acknowledgemenf Form

Bond Number: 106534

Apartment Community Name: ]Washington Crossing 1D: [286
Street Address: 55987 [Buildlng #: u&;}iﬂmem #: !
State and Zip Code: MN 55987
'ﬁ : Resident
1Flrsl Name ILast Name
Dale of Birth Social Securily Number
xxlxxg oox-x ol

Security Bond Coverage Amount: $750.00 Pet Bond Coverage Amount: $0.00

Refundable Deposlit Due To Community: $0.00 Refundable Pet Deposit Due to Community: $0.00
Non-refundable Purchase Price: $131.25

PLEASE READ THE FOLLOWING BEFORE SIGNING:
| Intend to be legally bound, and | understand and voluntarily agree that:

! am enrolling on a bond that Bankers Insurance Company (Surety) issued for the benefil of the apariment community named above.
The premium that | am paying for the Bond is not a security deposit, and | will not receive the premium back at the end of my lease.
Moreover, this bond Is not liability or nther insurance, and thus does not relieve me of any rasponslblilties | have under the lease,
including responsibility for physical damage to the property or tor unpaid rent.

The bond Is for the amount listed above in the box marked “Bond Coverage Amount.” The bond provides coverage for damages that {
may be responsible for under the lease and under law, including physical damage to the apanment (beyond normal wear and tear) or for
any unpaid obligations under my lease agreement, such as unpaid rent or fees ("Covered Damages”), up to the Bond Coverage Amount.
Therelore, if the apartment community makes a claim for Covered Damages, and provided the apariment community strictly complies
with the leass terms and applicable law, Surely will be obligated to pay the ctaim for Covered Damages, including any collection
expenses, court costs, and attorney feos, but not to exceed the Bond Coverage Amount. | will then be obligated to reimburse Surety the
amount of the claim.

Nothing in this agreement limits the apartment community from first applying any money that | have on deposit with the apartment
community to pay the clalm, Moreover, if Surety pays a clalm on my behalf, 1t will then seek to collect reimbursement from me. If this
happens, subject to all applicable legal limitations, | authorize anyone to furnish Surety {or its employess or agents or assigns) any
information tha! will asslst Surety in collecting the maney | owe. Moreover, the apatment communily and the Sursty are not affiliated in
any manner, and the apartment community Is not responsible for the actions that Surety 1akes during any collectlon efforts. | understand
that if { fail lo pay money that | owe to Surety as a resuit of my obligations under this bend: ) my credit rating may get warse; b) | might
have trouble renting an apartment; and o} { might have trouble getting insurance coverage.

Any dispute or ciaim arising out of or relating to this agreement will be resolved by a single arbitrator in a binding arbitration
proceeding administerad by the American Arbltration Association or other appropriate entity that we mutually accept. Judgment
on the arbilrator’'s award may be entered in any court with appropriate jurisdiction. In any arbitration or court proceeding,
Surely, DepositiQ and | walve any claims for punitive damages, and Surety, DepositiQ and | walve any right to pursue clalms on
a class or representative basls — or to be included in any such ciass.

This Is our entire agreemaent, and | am not relying on any oral promises or stalemants.

INITIAL THAT YOU HAVE BEEN SHOWN THE REVERSE SIDE OF THE AGREEMENT: NN
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RESCISSION RIGHTS: WIthin tive (5) Calendar Days of signing this Bond Enroliment Form, | may rescind this bond enroliment for a
full refund, PROVIDED | take cenain actlon. | have been Informed that a complete descriplion of such actions {for example, the lease
agree is lawfully terminated) Is avallable at www.depositiq.com/tesclsston htmi.

Signed by -

10/15/2018 11:52 AM MDT
Slgnature of #1: Resldent

THIS IS PART OF THE AGREEMENT. PLEASE READ GAREFULLY

1. This constilutes our entire agreement, which supersedes all prior agreements and understandings pertalning thereto, and | am
solely relying on what is wrilten in this document, and not relying on any oral representations or promises.

2. The parties hereto shall have all remedies for breach of this Agreement avallabls 1o them provided by law.

3. This agreement Is not Intended to be for the benefit of and shall not be enforceable by any person who or which Is not a party
hereto.

4. Neither Parly may assign or delegate any of Its rights or obligations under this agreement, although Surety may assign this
agreement and any resuiting Judgment, for pumposes of collection.

5. tunderstand that Surety and apartment community are Independent and unalfifialed companles, and, that they are therefore not
agents, joint venturers, partners, parents, or subsidiaries of one another. Therefore, | understand that the apadment community is
not responsible for the conduct of the Surety, and the Surety Is not responsible for the conduct of apariment community.

6. 1 am enroliing In the bond program voluntarlly, and not under the pressure, influence or recommendation of any person. |
fully understand that | don't have to enroll in this program. But after conslderlng the matter, | choose to enrotl because |
believe that it makes sense for me to do so.

7. | have had sutficient opporiunity and time to review this agreement.

THANK YOU, IF YOU HAVE ANY QUESTIONS OR CONCERNS ABOUT THIS EXCITING PROGRAM, PLEASE VISIT OUR WEBSITE

AT WWW.DEPOSITIQ.COM, OR CALL A CUSTOMER SERVICE REPRESENTATIVE AT (877-684-4039). WE WELCOME YOUR
CALLS AND FEEDBACK.

Payment Received
Recelipt # 87151
Bond # 106534
Amount: $131.26
Payment Type: eCheck
Status: Succeeded

Message: Payment is complete

AR

106534
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Security Deposit Interest Worksheet'
Instructions
1. Multiply the amount of security deposit by the interest rate at the time one lived there
2. Divide the number of months lived in apartment by 12
3. Multiply the total of step 1 by the total of step 2

or in mathematical terms

((security deposit) x (interest rate)) x ((number of months) + 12) =

that is:

( X . 05%) x ((# of months prior to October 1984 and > June 30,1973) + 12) =

( x . 055%) x ((# of months between October 1, 1984 and April 30, 1992) + 12) =
( X . 04" x ((# of months between May 1, 1992 and March 1, 1996) + 12) =

( X . 04%) x ((# of days between March 1, 1996 and March 21, 1996) + 365) =

( X . 03%) x ((# of days between March 22, 1996 and March 31, 1996) + 365) =

( X . 03°) x ((# of months between April 1, 1996 and July 31, 2003) + 12) =

( x . 01%) x ((# of months between August 1, 2003 and now) + 12) =

Total (add the column above) =

Example: The following example is for a tenant who paid a $275 security deposit on 27 July
1985, lived in his apartment from 1 August 1985 to 29 July 2019, and got the deposit returned
21 August 2019 (remember don’t count partial initial month but do count partial final month).

(275x.05)x (0+12) = $0 # of months prior to Oct. 1984 = 0

(275x.055) x (81 + 12) = $102.09  # of months between Oct. 1, 1984 and April 30, 1992 = 81
(275x.04) x (46 + 12) = $42.17 # of months between May 1, 1992 and Mar. 1, 1996 = 46
(275x.04) x (21 + 365) = $0.63 # of days between Mar. 1, 1996 and Mar. 21, 1996 = 21
(275x.03) x (10 + 365) = $0.23 # of days between Mar. 22, 1996 and Mar. 31, 1996 = 10
(275x.03) x (88 +12) = $60.50 # of months between April 1, 1996 and July 31, 2003 = 88
(275x.01)x (193 =+ 12) = $44.23 # of months between Aug. 1, 2003 and Aug. 31, 2019 = 193

Total = $249.84

'Adopted from HOME Line’s worksheet, see
http://homelinemn.org/wp-content/uploads/security-deposit-interest1.pdf

’See 1973 Minn Laws ch. 561, s. 1

’See 1984 Minn Laws ch. 565, s. 1-2

*See 1992 Minn Laws ch. 555, art. 2,s. 1,3
See 1996 Minn Laws ch. 357, s. 1,4

See 2003 Minn Laws ch. 52, s. 2
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State of Minnesota Conciliation Court

MecLeod County 7 First District
B Court File Number: 43-CO-15-96 |

Case Type: Conciliation

Delores Ann Graven vs AHMC Properties
Order for Judgment on Claim and
Counterclaim

Appearances: [X] Plaintiff  [X Defendant [ ] Neither Party [ ] Contested [] Defanit

Upon evidence received, IT IS ORDERED:

[X F C? !f\ +! is enfitled to judgment against D e 1[ ), (J @ f\f’ for

thesumof$ 1, ©12, 08 ,plusfeesof§  7&. 00 , disbursements of § Ay /4~ 3

and conditional costs of § A /2 ,foratotalof$ 1, 8 §3.08
[} Judgment shall be entered in favor of : (without damages),
’s claim is dismissed without prejudice.
] ’s claim is dismissed without prejudice.
] ’s claim is dismissed with prejudice.
] shall immediately return
to the and that the Sheriff of the

county in which the property is located is authorized and directed to effect repossession of such property accoxdmg o
Minn. Stat, § 491A.01, subd. 5, and turn the property over to

" [ Other / EMemo

( See Q?‘v‘qc}:ed\ : i =y
P i = NOV =5 2015

RN o
Dated: _ Z’{L o, 00D ! Judge( UVM/)

/ OOURT ADMINISTRATOR
MclLEDD COUNTY, M

JUDGMENT is declared and entered as stated in the Cowrt’s Oré r forf JAdgment set forth above, and the Judgment shall become
finally effective on the date specified in the notice of judgment set tortif bglow :
Dated:  November 5, 2015 Court Adn}i@strator/Deputy: ‘_ng\ \a( DO O

NOTICE: THE PARTIES ARE NOTIFIED that Judgment has been entered as indicated above, but the Judgment is stayed by
law until__November 30, 2015.(Time) 4:30  p.m, (to allow time for an appeal/removal if desired).

THE PARTIES ARE FURTHER NOTIFIED that if the case is removed to District Court and the removing party does not prevail
as provided in Rule 524 of the Minnesota General Rules of Practice for the District Courts, the opposing party will be awarded

$50 as costs.

Dated: _November 5, 2015 Court Adm}ﬁstrator/Deputy: C%.N\\ST RO R A=Y

Transcript of Judgment: I certify that the above is a correct transcript of the Judgment entered by this Court.

Dated: Court Administrator/Deputy:

MNCIS-CIV-113 STATE Order for Judgment on Claim and Counterclaim CCT301 Rev, 2/2011Page 1 of 6
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How Do You Pay a Judgment?

¢ Payment should be made directly to the party that wins the case (prevailing party/creditor). If you are unable to pay
the creditor directly, contact the court administrator (or conciliation court) for further information.

e If the prevailing party is paid directly, obtain a statement of payment from the party (satisfaction of judgment) and file
this with the Court. Special forms for this procedure are available at the Conciliation Court office.

. ¥ ! a - *
e If the Court is not properly notified of payment, you will have an unsatisfied Jjudgment on your record and your credit
rating may be affected,

How Do You Collect a Judgment?

Although a case is decided in your favor, a Conciliation Court judgment does not create a lien against the debtor’s
property unless the procedure outlined below is followed. You can try to collect the judgment yourself if it has not been
paid within the required 20-day period, and if the other party has not filed an appeal. Once a judgment is entered, the
Jjudgment is enforceable for 10 years from the date of entry. If the party is declared bankrupt following the judgment,
you may receive part of your payment if assets are divided among the party’s creditors, or the debt may be discharged
and you cannot collect.

The following information may help you in collecting the amount of the judgment.

e In order to collect on your judgment you must obtain a transcript (record) of your judgment from the Conciliation
Court and file it in District Court together with an Affidavit of Identification. The judgment will then be “docketed.”
There is a fee for obtaining that transcript,

s Upon docketing, you may obtain a Writ of Execution from the Court Administrator, A Writ of Execution is a legal
paper authorizing the sheriff to levy (collect) on a debtor’s assets. The most common assets that can be levied upon
are bank accounts and wages. You must be able to provide detailed information regarding the assets before the sheriff
‘can make 2 levy. There is a fee for an Execution. Fees expended for the Execution process may be recovered from
the debtor.

e If you do not know what assets the judgment debtor has, you may request the Court to order the debtor to tell you
what those assets are. You can make the request only if:

1. The judgment has been transeribed to district court.
2. You have not received payment of the judgment.
3. You and the debtor have not agreed to some other method of settlement.

If those provisions can be met, the Request for Order for Disclosure form can be obtained from the Court Administrator.
A fee is required. If the request is granted, the debtor will be ordered to complete and mail to you a listing of hisfher
assets within 10 days. Once you have that information, you can give the Execution to the sheriff, advise the sheriff of
the debtor’s assets and ask him/her to collect your judgment.

How Do You Appeal a Judgment?

Any party who was not present at the frial, and who has good reason for not having been present, may apply to the Court,
not later than the date indicated on the “Notice of Judgment” (on the front of this form) for permission of the Court to re-
open the case for another trial. If the Court grants another trial, the Judge may require payment of costs to the other
party, absolute or conditional.

Any party who believes this judgment to be incorrect may appeal to the District Court for a completely new trial by a
different judge or by a jury if desired. The statutory requirements for such an appeal must be complied with not later
than the date indicated on the “Notice of Judgment” (on the front of this form). These requirements are time-consuming
and it is suggested that inquiries regarding the requirements be made well in advance of the date indicated. Please note
that in District Court corporations must be represented by attorneys. The attorney must sign the appeal documents and
appear at District Court hearings and trial. '

MNCIS-CIV-113 STATE Order for Judgment on Claim and Counterclaim CCT301 Rev, 2/2011Page 3 of 6
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STATE OF MINNESOTA " DISTRICT COURT

COUNTY OF MCLEOD FIRST JUDICIAL DISTRICT

Delores Ann Graven,

PLAINTIFF, =
MEMORANDUM
_V_

AHMC Properties

DEFENDANT. FiLE No. 43-C0O-15-96

The above-entitled matter came on for a conciliation hearing before the Honorable
Timothy J. Looby, Judge of District Court, on Octoher 30, 2015, at the McLe;)d County
Courthouse in Glencoe, Minnesota. Plaintiff Delores Ann Graven was personally present at the
hearing along with her son, Will Graven. Defendant AHMC Properties was represented at the
hearing by Beth Gamache and Bea Sommerfeld.

Both parties presented arguments in support of their respective position on the issues
before the Court. The Court received numerous exhibits pertaining to the issue of whether
Defendant is obligated to refum some or all of Plaintiff's security deposit following the
conclusion of the term of her rental agreement. Based upon all the files and records herein, the
evidence and testimony entered into the record at the hearing, and the Court being duly

advised, issued its ruling. The attached Memorandum explains the Court’s reasoning.
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N




MENMORANDUM

The issue before the Court is whether Plaintiff is entitled to receive some or all of her
security deposit following the conclusion of an apartment lease agreement with Defendant,
Including interest accrued, Plaintiff’s total security deposit with Defendant equaled $1,013.02
on the daté her tenancy ended. (Exhibit # 1)." Defendant claims that Plaintiff is not entitled to
receive any o% the security deposit because the total damages amounted to $1,075.00. {1d.).
Plaintiff rented the property from Defendant for 15 years and argued that all the charges
claimed by Defendant are classified as “ordinary wear and tear” and therefore should not have
been deducted from the security deposit. Plaintiff smoked inside her a,partment during her 15-
year tenancy, which was the cause of many of Defendant’s claimed damages and cleaning
costs, However, Defendant did not prohibit smoking inside the apartment, and the Jease was
silent on this issue.

Under Minnesota law, “[tlhe landlord may withhold from the deposit only amounts
reasonably necessary: (2) to restore the premises to their condition at the commencement of
the tenancy, ordinary wear and tear excepted.” Minn. Stat. § 504B.178, subd. 3(b){1) {emphasis
added). “In any action concerning the deposit, the burden of proving, by a fair preponderance
of the evidence, the reason for withholding all or any portion of the deposit shall be on the
landlord.” Minn, Stat. § 504B.178, subd, 3(c). Pursuant to the signed lease between the parties,
“The reasonable cost of repairing any waste, neglect, or damages for which Tenant is
responsible, normal wear and tear excepted, may be deducted from the security deposit.”

(Exhibit #9) (Emphasis added). Also, the AHMC Properties Tenant Handbook states, “[wle

! The Court has attached a copy of Exhibit #1 to this Memorandum, which lists the claimed damages and
corresponding amounts in question.
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expect the normal wear and tear that goes with living in any home, but we also expect that
your apartment will be left in approximately the same condition that you found it when you
moved in. The following charges will be deducted from your security deposit for any of the
items beyond ordinary wear and tear that have not been taken care of at the end of your
tenancy.” (Exhibit # 11) (Emphasis in oﬁginal). The Handbook then ifs’cs certain cleaning charges
which would be the responsibility of the tenant if his/her conduct amounts to “damage, waste,
or neglect” which is beyond ordinary wear and tear. (id.).

After reviewing all exhibits, including the photographs submitted by both parties, this
Court concludes that the claimed charges are all considered ordinary wear and tear, especially
since Plaintiff rented the apartment for 15 years and was not prohibited from smoking inside
the residence. During the hearing, Defendant conceded that the patio screen was not replaced,
even though it was listed on Exhibit #1 as a claimed-damage. Further, the Court finds that ali of
the other listed charges are consistent with ordinary wear and tear and deal primarily with
normal cleaning costs. Given that Plaintiff lived in this apartment for 15 years (and apparently
paid her rent each month}, the Court notes that she seems to have been an ideal tenant for
Defendant. Over the span of 15 yea;'s, especially in an apartment where smoking was not
prohibited, it certainly is to be expected that walls may need repainting, bathrooms may need
scrubbing, and items may need replacing. The Court found no evidence that Plaintiff exhibited
conduct which amounted to “damage, waste, or neglect” or “beyond ordinary wear and tear.”
The unclean portions of the apartments indicated in the photographs should have been
anticipated by Defendant in this case given the length of the tenancy and allowance of smoking

inside the apartment. Therefore, Plaintiff is entitled to the full amount of her security deposit,
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Plaintiff also made a claim for $30.00 of costs (copies, mailing, and travel expenses) in
addition to the $70.00 filing fee. While Plaintiff is entitled to the filing fee given her successful
claim above, there is no basis for awarding costs here. Certain out-of-pocket expenses in
litigating such a cause of action are unavoidable and are not awarded in this type of conciliation
matter. Therefore, the Plaintiff shall be awarded $70.00 for her filing fee, but shall not be
reimbursed for her claimed costs,

Lastly, Plaintiff claims that she should be entitled to $500.00 in punitive damages based
on Minn. Stat. 504B.178, subd. 7. Namely, “The bad faith retention by a landlord of a deposit,
the interest thereon, or any portion thereof, in violation of this section shall subject the
landlord to punitive damages not to exceed 5500 for each deposit in addition to the damages
provided in subdivision 4.” However, this Court does not find that Defendant acted in bad faith
by retaining Plajntiff's security deposit. Based primarily on the provision in the Tenant
Handbook (Exhibit #11) which lists certain cleaning charges that a tenant would be responsible
for beyond ordinary wear and tear, Defendant certainly as least had an articulable basis for
withholding the security deposit, albeit unjustified. After examining the photos submitted to
the Court, it is clear that there are areas of the apartment which will require cleaning. Even
though the Court found that these areas amounted to ordinary wear and tear, Defendant did
not withhold the security deposit in bad faith and complied with the requirements listed in
Minn. Stat. 504B.178. Plaintiff is entitled to $1,013.02 for the return of her secumy deposit and

$70.00 for the filing fee, for a total judgment of $1,083.02.

T
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1987 WL 19765

NOTICE: THIS OPINION IS DESIGNATED AS UNPUBLISHED AND MAY NOT BE CITED
EXCEPT AS PROVIDED BY MINN. ST. SEC. 480A.08(3).
Court of Appeals of Minnesota.

The Gaughan Companies, Respondent,
V.
Doris Swanson, Appellant.

No. C3-87-825.
Nov. 17, 1987.

Attorneys and Law Firms: Virginia Stark, Cambridge, for appellant. Thomas P. Malone,
Minneapolis, for respondent.

Heard, considered and decided by WOZNIAK, P.J., FORSBERG, J., and STONE,* J.
NONPUBLISHED OPINION
STONE, Judge, Sitting by Appointment.

*1 Respondent The Gaughan Companies sued appellant Doris Swanson in conciliation court to
recover the cost of repairing and cleaning appellant's rental unit after she vacated. Judgment was
entered for respondent, and Swanson appealed to the district court. Appellant also
counterclaimed for the return of her security deposit and the statutory penalty for withholding the
deposit beyond the three week time limit. The trial court assessed damages against appellant for
the cost of repairing and cleaning the apartment, and dismissed her counterclaim for the security
deposit. We affirm the judgment and modify damages to conform to the trial court's findings.

FACTS

In June 1984 appellant and her three young children rented a two-bedroom apartment in a
complex owned and managed by respondent. Appellant testified that upon moving in, the ten
year old carpet was worn, smelly and stained, there was a missing door stop by the entry door,
loose wallpaper, marks and holes in the walls and ceiling, scratches in the woodwork, a leaking
pipe in the kitchen, and broken tiles in the bathroom.

Early January 1986, appellant found other housing for her family, and informed the resident
manager she wished to move by the end of the month. The manager asked her to vacate a week
before the end of January so that the apartment could be cleaned. If appellant complied, she
would not be held liable for any rent due because of her untimely notice.

Appellant moved out on January 20, 1986, leaving her forwarding address and keys in the
manager's mailbox. The following day, respondent entered the apartment and started painting,
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replacing the carpet, and cleaning. The property supervisor testified the apartment was filthy and
smelled rancid. She said there were wooden matches on the closet floor, dirt, dried cereal, burn
marks, bird droppings, and cigarette butts on the carpet, as well as crayon marks and food spills
on the walls. A closet door panel had to be replaced, and there was a large hole where the
doorknob met the wall in the entryway. On February 14, 1986 respondent mailed appellant a
summary of charges for the cleaning and repair work done on the apartment.

The trial court found the apartment to be in extremely dirty condition due to appellant's
unreasonable treatment of the premises. In its April 4, 1987 judgment, the trial court concluded:

1. Defendant has failed to use the apartment in a reasonable manner.

2. The amount plaintiff has charged defendant for cleaning and repairing damage to walls due to
holes is proper and reasonable.

3. Plaintiff has allowed defendant reasonable depreciation in its calculation of the cost of the
carpet. The amount spent by plaintiff to replace the carpet was reasonable and, further, the
amount charged defendant was reasonable and proper.

4. Plaintiff is entitled to Judgment in the sum of $618.17.

The summary of charges and the court's specific findings relative to them are:

Charges Credits Court's Finding
Repair holes in wall $107.77 40.00 107.77
Changed Lock 10.00 None
Security deposit 230.00 None
Interest Earned 20.69
Hours Cleaning (15) 150.00 None
Repair holes & crayon marks 174.00 174.00
Traverse Rod 12.00 None
5 light bulbs 3.25 None
2 ice cube trays 1.96 .98
Closet Door Panel 38.86 None
Replace Carpet 412.00 412.00
$909.84 $290.69 $694.75
-290.69

Total Due $404.06
*2 We agree with the trial court's conclusion that the evidence established appellant failed to use

the apartment in a reasonable manner. The property supervisor testified the walls had crayon
marks, 119 nail holes, grease, dirt and food spills on them. She also testified the carpet was
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covered by numerous burn holes, food, bird feces and bird feed, cigarette butts and that it smelled
rancid. Therefore, the evidence supports the finding that the carpet could not be cleaned and
respondent was forced to replace it sooner than necessary.

The evidence, however, does not support the trial court's conclusion that appellant is liable to
respondent for $618.17 in damages. Taking the trial court's findings by the four corners, we find
support for the judgment only to the extent of $404.06. The other items of alleged damage were
either not found by the trial court to have occurred or the monetary extent was not established as
a fact.

We find no merit in appellant's contention that her tenancy terminated January 20, 1986, when
she vacated the apartment, as opposed to January 31, 1986, when her lease period expired. A
tenant that vacates and fails to give written notice of termination to the landlord amounts to no
more than an abandonment of the premises, which does not automatically terminate a lease:

A lessee's unilateral action in abandoning leased premises, unless accepted by his lessor,
does not terminate the lease or forfeit the estate conveyed thereby, nor the lessee's right to
use and possess the leased premises and, by the same token, his obligation to pay the rent
due therefor. (citations omitted).

Markoe v. Naiditch & Sons, 303 Minn. 6, 7, 226 N.W.2d 289, 290 (1975) (quoting Gruman v.
Investors Diversified Services, Inc., 247 Minn. 502, 507, 78 N.W.2d 377, 380 (1956)) (emphasis
in original).

As a result of the above determination, the statement of charges mailed to appellant on February
14, 1986, having been mailed within three weeks of the tenancy ending, was timely.

Minn.Stat. § 504.20, subd. 3 (1986). Since the three week statutory period to submit charges
began January 31, 1986, and not January 21, 1986, appellant's request of a penalty from
respondent, in the amount of twice her security deposit, must be denied. Minn.Stat. § 502.20,
subd. 4 (1986).

We affirm the trial court's judgment as to its conclusion that appellant caused damage to the
apartment beyond normal wear and tear. We also affirm that her lease terminated January 31,
1986, and, therefore, the statement of charges was made in a timely manner. However, we
modify the damage amount to $404.06, in accordance with the trial court's findings of fact.

Affirmed as modified.

*Acting as judge of the Court of Appeals by appointment pursuant to Minn. Const. art. 6, § 2.
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STATE OF MINNESOTA " DISTRICT COURT

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
Kristofer Babler and Christine Babler, - Findings of Fact,
' Plaintiffs, - Conclusions of Law, and
V& Order for Judgment
13
Jaime Penn, File No. 62-CV—I3--1-95-9T
‘ Defendant

~ This case was tried on June 16, 2013. By the prior agreement of the parties,
.Dam'el S. Kleinberger presided as Consensual Special Magistrate (the “Magistrate™).’
Plaintiffs Kristofer Babler and .Ch'ri stine Babler appeared pro se (in person, not
represgnted by a lawyer). Defendant Jaime Penn appeare(i iﬁ person and was represented
by attorney Chad McKenney.. This document states the Magistrats’s decisilon in this
matter.
Based on the evidence presented at the trial, t!le Magistrate makes the fbllowing _

Findings of Fact, Conclusions of Law, and Order for Judgment,

Findings of Fact
Background
1. From November 15, 2010 through October 31, 2012, Plaintiffs rented from Defendant

the condominium (the “Condominium™) located at 697 Laurel Avenue, Unit 3W, St.

! The trial was recorded, and the recording is on an MP3 file: 62-CV-13-1539 06192013
(LS_70123).MP3. References to the recording are in this form: Trial Recording,

. [number]:[number]. The first number tefers to hours, and the second number refers to minutes.
Times are approximate. -
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Paul, Minnesota 55104 (the “Tenancy”), under a written lease “entered into” October
25,2010 (the “Lease”). Pl Ex. 8.2
2. This dispute concerns:

a. the conditiﬁn of the carpet in the Condominium (the “Carpet”) at the end of
the Tenancy (at “Move-Out”)—in particular whether cat urine in the Carpet
necessitated its replacement;’

b. whcﬁler Defendant provided Plaintiffs proper, timely notice of Defendant’s
reason for withholding Plaintiffs’ security deposit (the “Security Deﬁosit”);
and

¢. whether Plaintiffs are liable to Defendant for Defendant’s attorney’s fees and
other expenses incurred in this matter.

3. The parties agree on most of the facts, including that:

a.- Throughout the Tenancy, the parties commmﬁcat;;d with each other almost
exclusively through email.

b. The amount of the Security Deposit was $1325.00.

c. Plaintiffs:

i. fully paid all rent due during the Tenancy;
ii. gave proper notice to end the Tenancy;

iii. moved out of the Condominium on time; and

2 p|’s. Ex. = Plaintiff’s Exhibit. Def.’s. Ex. = Defendant’s Exhibit. Defendant’s realtor, Ms.
Constance Portlas, provided the Lease form to Defendant, presumably from the forms used by
Ms. Portlas’ company. Trial Recording, time 1:08.

3 This issue has two aspects: (i) Plaintiffs’ claim for return of the Security Deposit; and (ii)
Defendant’s counterclaim for damages exceeding the amount of the Security Deposit.

2
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iv. with the exception of the alleged problem with the Carpet, left the
Condominium in appropriate condition.
4. Defendant acknowledges that, except for the alleged problem with the Carpet,
Plaintiffs were fine tcnants._.4
5 Aﬁerl Move-Out, Defendant communicated with Plaintiffs concerning the Security
Deposit and the condition of the Carpet through, interalia:’
i. an email dated November 9, 2012, which stated:

Connie stopped by the condo this week and unfortunately
she found a significant smell of cat urine on the in the
living room and also in the back. Unfortunately I will have
to hold onto your deposit until we get this sorted out and
figure out exactly what needs to be done. She has reserved
a carpet cleaning company to come out next week.’

ii. an email dated December 9, 2012, which stated:

I apologize for how long it has taken to get this [situation]
sorted out. However, we have made efforts to determine
the best course of action. First we had the carpet cleaned in
hopes of getting the smell out. I had planned to have the
carpet cleaned any way and Connie advised me on the best
professional cleaners for the job. But it was unsuccessful . .
.. Unfortunately this damage must be corrected and that is
the reason for the security and pet deposit. Your deposit
was for $1325. It will cost over $1500 to re-carpet the
entire area except the bedroom with a comparable carpet.’

* Trial Recording, time: 0:11; 0:41.

3 “Inter alia” means “[ajmong other things.” Black's Law Dictionary (9th ed. 2009), inter alia.
Thus, the listed items are some but not all of the communications. The items are noted because
they are relevant to a legal determination. See Conclusions of Law Nos. 5-40.

6 P1’s Ex. 5. “Connie” refers to Constance Portlas, who acted for Defendant. See Finding of Fact
No. 12.

"P1’s Ex. 5.
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iii. a certified letter dated December 14., 2012, recounting and somewhat

expanding the information previously provided, and stating:
[I] need to replace the carpet and the cost exceeds the
deposit balance. Therefore I will not be returning any
deposit funds to you. This matter has taken time to sort
out, schedule and address[.] There was no delay beyond
scheduling venders for estimates and services.®

The Condition of the Carpet at the Beginning of the Tenancy
6. During the trial and once before the trial, Plaintiffs’ suggested that the Carpet
had some urine smell when Plaintiffs moved in."

7. However, on cross-examination, Mr. Babler effectively withdrew that suggestion.

Mr. McKenney: At the time you moved in and to the time you moved out, did
you ever smell cat urine in that property?

Mr. Babler: No. !

Condition of the Carpet at Move-Out
8. As to the condition ofthe Carpet at “Move-Out,” Plaintiffs presented the te#timony of
-Mr. Babler and Mr. Michael Schmidt, each of whom testified that there was no smell

of urine coming from the Carp'et.12

8 PL’sEx. 9.

® With regard to the Tenancy and Security Deposit, sometimes Mr. Babler acted for Plaintiffs and
sometimes Ms. Babler did so. For simplicity’s sake, this decision refers to “Plaintiffs” except
when the identity of the individual is significant.

1 Trial Recording, time: 0:29 (testiinony of Mr. Babler), 1:20 (testimony of Ms. Portlas, referring
to a telephone conversation with Mr. Babler); Def.’s Ex, 3 (email dated November 20, 2012, from
Ms. Portlas to Defendant, referring to the same telephone conversation).

" Trial Recording, time: 0:31.
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9. Mr. Schmidt helped Plai-ntiffs move out of the Condominium.
10. Mr. Babler testified that Plaintiffs’ cat had no history of spraying and was “litter box
trained.””
11. Defendant’s evidence of the condition of the Carpet at Move-Out came e}{clusively
from Ms. Constance Portlas, Defendant’s real estate agcnt.14
12. Living out of state, Defendant depended on Ms. Portlas to:
a. inspect the Condominium after Move-Out and report its condition; and
b. arrange:
i. to have the Carpet cleaned; and
ii. to have the Carpet replaced, when the cleaning was unsuccessful.
13.On dirlcct examination, Ms. Portlas testified that:
a. She inspected the Condominium on November 7, 2012. As to that inspection,
she stated:
i. “[I] walked in the doof and immediately smelled cat urine—

immediately.”"

ii. “That was in the front living room space.”

12 I4., time 0:32. (“Jd.” is shorthand for the Latin word “idem,” meaning “[tJhe same” and “is
used in a legal citation to refer to the authority cited immediately before.” Black's Law
Dictionary (9th ed. 2009), id. Thus, “id.” means that the authority or source for the information is
the same as the authority or source indicated in the immediately  previous citation.)

B 14, time 0: 29.

% 1d., time 0:49, 0:58 (testimony of Defendant, stating that her information in this matter comes
from Ms. Portlas and that she (Defendant) she has not seen the Condominium since Move-Out).

5 1d., time: 1:10.

16 14
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iii. “I actually got down on my hands and knees to smell the carpetto try
to determine how.large of anarea it was . ., .”"
iv. The smell in front living room began “in front of the large window; it
kinda curved around toward the fireplace.”'
v. There was also “very strong cat order in the back carpet,” located “[i]n
the back hallway closest.”"
b. She advised Defendant of the problem with the Carpet, and suggested and
arranged remediation—first cleaning and then replacement.
¢. Cleaning did not remedy the Jproblem.m To the contrary, the smell became
worse.”
d. She obtained bids from two companies to do the replacement work. She knew
of these companies because the company she works with often uses them.?-
e. She arranged for the work to be done after Defendant selected the lower bid.
f. The replacement of the Carpet resolved the ptoblcm.
14. On cross-examination, Ms. Portlas testified that:

a. After the Move-Out, after the Carpet was cleaned, and before the Carpet was

replaced:

17 Id
8 Id., time 1:13.
19 1., time 1:15.

20 The cleaning cost $200.00, but Defendant is not claiming anything for the cost of cleaning. In
an email dated October 16, 2012, she undertook to have the carpets cleaned. Pl.’s Ex. 3. '

2 14, time 1:11; 1:19,

2 Iq., time 1:12—13.
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i. She showed the Condominium to approximately five potential tenants.
ii. She received one application, but the application “did not move
forward.””
iii. None of the potential tenants made any comment about the urine
smell, but “they did not become tenants.””
iv. She told at least some of the prospective tenants that the new carpet
was to be installed but did not explain why.” "
b. Other than the urine problem, the Carpet was in good shapé—not new but
shpwing no signs of wear and no signs of any other problem.”
.15. In response to questions from the Magistrate, Ms. Portlas testified that she:
a. isas an experienced realtor, knowledgeable about “staging” premises for sale
or rental; and |
b. would not have recommended replacing the Carpet but for the urine
problem.”

16. The Carpet had urine problems in two locations, which could be remedied only by

replacing the Carpet and the underlying pad.

2 Id., time 1:223. Ms. Portlas initially testified that she received no applications but, on further
cross-examination, acknowledged having previously indicated that she had received one
application. Id.

% Id., time 1:24.
2 Id., time 1:28.

26 Ms. Portlas reiterated this information and provided further detail in response to questions from
the Magistrate, Id., time 1:32-35.

21 Id., time 1:32.

Appendix 5



a. There is no reason to doubt the good faith of any of the three witnesses who
testified as to the urine issue.
b. However:
i. Mr. Schmidt:
e had a very limited basis for his testimony;
e did not examine the Condominium to determine whether a cat
urine smell was present; and
e when shown photographs of two urine stains on the Carpet,
taken shortly after Move-Out, acknowledged that he had not
noticed the stains.?®
ii. Ms. Portlas’ testimonjf was detailed, cléar, and convincing,
e She had nothing to gain by noting and reporting the problem
~with the Carpet.
e To the contrary, the problem resulted in her doing substantial

uncompensated work.

iii. Mr. Babler’s testimony can be reconciled with the Ms. Portlas’
testimony; it is not unknown - for a cat trained to use the litter box to
have lapses. -

iv. The testimony concerning the showing of the Condominium before the

Carpet was replaced was inconclusive.

2 14, time 0:34.
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Extent, Timing, and Cost of the Repl&cement
17. Given the “shotgun” floor plan of the Condominium,” it was not possible to replace
only the portions of the Carpet affected by the urine.”® For aesthetic reasons, it was
necessary to have the same carpet laid from the front to the back of the |
Condominium.
18. Approximately 10 weeks passed between Move-Out an_d Defendant accepting a firm
bid to have the Carpet replaced.
a. Defendant lives out of state and had to rely on Ms. Portlas to handle the
matter.
b. Given Ms. Portlas’ other work commitments and her schedule, he_r attention to
this matter was necessarily intermittent. For example:

i. Ms. Portlas first inspected the Condominium on November 7, 2012, a
full week after Move-Out.”!

ii. Almost two weeks passed between Ms. Portlas’ first inspection and
her return to the Condominium to dcterminc whe_ther the cleaning of
the Carpet had solved the urine problem. |

19. Defendant paid $1764.00 to replace the Carpet.”

20. Defendant’s replacement of the Carpet was reasonable, because:

% That is, the rooms are in a straight row.
30 ; )
Id., time 1:01-02,

31 See P1.’s Ex. 4 (showing date of Move-Out); Finding of Fact No. 13-a; see also P1 Ex.’s 9,
second page, text of “Connie Portlas Nov 7 to me [Defendant]” (stating “[s]orry for the delay” in
inspecting the Condominium).

3 Def.’s Ex. 6.
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a. Defendant first tried a less expensive method to resolve the problem (i.e.,
professional cleaning).”

b. When cleaning failed to resolvethe problem, Defendant (through Ms Portlas)
considered bids from two reliable contractors and then selected the contractor
that had submitted the lower bid.*

¢. Replacing all of the Carpet was reasonable. Replacing only the affected areas
would have been inappropriate, due to:

i. the layout of the Condominium;*
ii. the two separate areas of the Carpet affected by the cat urine;* and
iii. the predictably deleterious effect a crazy-quilt pattern of carpeting
would have on the marketability of the Condominium (whether for
rental or sale).”’
21. Defendant:
a. took along time to remedy the problem with the Carpet; and

b. could have done a better job at keeping Plaintiffs advised.*®

3 See P1 Ex.’s 9, second page, text of “Connie Portlas Nov 7 to me [Defendant]” (“I'm going to
cancel Zerorez and have a property management company our firm uses bid and clean the carpet
with a neutralizer to start.”).

 Trial Recording, time: 1:01 (Defendant on re-direct examination).
35 See Finding of Fact No. 17.
% See Finding of Fact No. 16.

3" Defendant did not provide testimony that the replacement carpet was of the same general
quality as the Carpet. Given the overall testimony of Defendant and Ms. Portlas, and Plaintiffs’
failure to raise this issue, the Magistrate infers that the replacement was of the same general

quality.

* There may have been a month gap in commuﬁ_ications. Trial Recording, time 0:58 (testimony
of Defendant). :

10
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Age of the Carpet and the Question of Depreciation

22. The testimony did not establish the exact age of the Carpet. Defendant’s testimony

23.
24.

25,

" 26.

217.

carpet is worthless.

suggests that:

a. at Move-Out the Carpet may have been seven years old; and

b. the Condominium may have been unoccupied for two of those seven years.”
Plaintiffs’ Exhibit 10, an IRS publication dealing with the depreciation of property
used in rental units, lists carpeting iri the five-year category.®
On that basis, Mr., Babler testified: “In tﬁe eyes of the federal government, 5-year old
34l
Defendant’s only evidence concerning the useful life of the Carpet came from Ms.
Portlas, who testified that, in her opiﬁion, the Carpet might have lasted 15 years or

more but for the urine problem.

Defendant’s Claim for Attorney's Fees
The Lease, paragraph C provides: “Lessee shall be liable for and pay Lessor all legal
costs, including reasonable attorney’s fees, all filing and service fees, including
collection agency fees, incurred by Lessor in any court proceedings or any collection
procéedings as a result of Lessee’s tenancy.” |

Defendant has incurred attorney’s fees in this matter.

% Trial Recording, time: 0:54-57; 1:00. Defendant testified that she had lived in the
Condominium for “two to three years,” had left the Condominium in November 2008. Id.
Plaintiffs moved into the Condominium in November 2010.

4 p1’s Ex. 10, page 9, second item down.

! Trial Recording, time: 1:31.

11
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28. In his closing argument, Defendant’s counsel stated the fees incurred before the trial,

and those fees were indubitably reasonable.

Conclusions o '
Burden of Proof

1. Minnesota law has several different rules governing the burden of proof on claims
pertaining to a security deposit for a residential tenancy.

1. “In any Iaction concerning the [security] deposit, the burden of proving, by a
fair preponderance of the evidence, the reason for withholding all or any
portion of the deposit shall be on the landlord.” Minn. Stat. § 504B.178,
subdiv. 3(c) (2012). |

2. In contrast, Minnesota Statutes section 504B.178, subdivision 4, which
provides damages for failure to timely provide a written explanation of
reasons for withholding any part of a tenant’s security deposit, states no rule
as to burden of proof, nor does chapter 504B state a burden of proof
apﬁlicablcto Defendant’s counterclaim for expenses incurred in excesé of the
amount of the Security Deposit.

2. “In an ordinary civil action the plaintiff has the burden of proving every essential
element of his case, including damages by a fair preponderance of the evidence.”
Wick v. Widdel-l, 149 N.W.2d 20, 22 (Minn. 1967). For a counterclaim, the burden of
proof'is on the defendant. Kastner v. Wermerskirschen, 205 N.W.2d 336, 338 (Minn.

1973); Lahr v. Kraemer, 97 N.W. 418, 419-20 (Minn. 1903).

42 The term “burden of proof” pertains to: (i) which party has the burden of persuading the finder
of fact (in this case, the Magistrate); and (ii) how persuasive that party must be.

12
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3. Asaresult, the burden of proof is on:
a. Defendant as to:
i. whether she is liable for withholding the Security Deposit improperly;
and |
ii. her counterclaim for damages; and
b. Plaintiffs regarding whether Defendant is liable for failing to give proper
notice of her reasons for withholding the Sccurity- Deposit.

4. When a party has the burden of proof, the party “must prove every element of a
claim, including the existence of damages, by a preponderance of the evidence. . . .
Speculative damages, or those based on an ‘off-the-cuff estimate,” may not be
recovered. Although damages need not be proved with certainty, the amount of the
damages must be established to a reasonable probability.” Lawrence v. Forthun, Nb.
A09-543, 2009 WL 4796754, at *3 (Minn. Ct. Apb. Dec. 15, 2009) (citing Hill v.
Tischer,385 N.W.2d 329, 332 (Minn. Ct. App. 1986) and Hydra-Mac, Inc. v. Onan
Corp., 450 N.W.2d 913, 920 (Minn. 1990)).%

Sufficiency of Defendant’s Nétice to Plaintiffs
as to Reasons for Withholding the Security Deposit
The Notice Requirement

5. Minnesota Statutes section 504B.178, subdivision 3(a)(1) (2012) states in pertinent

part:

Every landlord shall within three weeks afier termination of the tenancy . .
. and after receipt of the tenant's mailing address or delivery instructions,

A Although Lawrence is an unreported decision and therefore without precedential value, the
quoted passage expresses the law felicitously and rests securely on the authority of a decision
from the Minnesota Supreme Court and a reported decision from the court of appeals.

13
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return the deposit to the tenant, with interest thereon as provided in

subdivision 2, or furnish to the tenant a written statement showing the

specific reason for the withholding of the deposit or any portion thereof.
(Emphasis added.)

6. The email sent by Defendant to Plaintiffs on November 9, 2012 complies with the
time limit set by Minnesota Statutes section 504B.178, subdivision 3(a)(1). The
certified letter sent by Defendant to Plaintiffs on December 14, 2012 does not.

7. Plaintiffs’ claim, therefore, depends on whether an email satisfies the requirement of
Minnesota Statutes section 504B.17 8, subdivision 3(a)(1) for “written notice.”

8. Minnesota has adopted the Uniform Electronic Transactions Act (“UETA”), Minn,
Stat. ch. 325L.

a. Section 3251.08(a) states:
If parties have agreed to conduct transactions by electronic
means and a law requires a person to provide, send, or deliver
information in writing to another person, the requirement is
satisfied if the information is provided, sent, or delivered, as
the case may be, in an electronic record capable of retention
by the recipient at the time of receipt.

b. By its terms, section 325L.08(a) applies to the Minnesota Statutes section

504B.178, subdivision 2(a).*

“ Texas has also enacted the Uniform Entity Transactions Act. Texas Business & Commerce
Code section 322.007 parallels Minnesota Statutes section 325L.08, and comment 2(b) to the
Texas provision states:

Where a state statute specifies or requires written communications, that requitement can

be satisfied by e-mail, but only where the parties have agreed to communicate
electronically, For example, Section 93.005 of the Property Code requires the landlord to
refund the security deposit to a commercial tenant who “provides notice” of the tenant's
forwarding address, and Section 93.009(a) requires that this notice be in the form of a
“written statement of the tenant's forwarding address.” Subsection 43.008(a) should

permit landlord and tenant to agree. that tenant may furnish this information by e-mail and
should validate the tenant's e-mailing the new address to the landlord so long as the e- '
mail is capable of retention by the landlord as required by that subsection.

14
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¢. Section 325L.08(a) does not require an express agreement; a pattern of
_ conduct can establish an irhplied agreement. See UETA § 2, cmt. 1

(“Whether the parties have reached an agreement is determined by their
express language and all surrounding circumstances . ... Where [the
applicable substantive] law takes account of usage and conduct in
informing the terms of the parties' agreement, the usage or conduct would
be relevant as ‘other circumstances’ included in the definition [of
“agregmcnt”] under this Act.”). See also RESTA’IEMENTI (SECOND) OF
CONTRACTS § 19(1) (“The manifesta-tion of assent may be made wholly or
partly by written or spoken words or by other 5cts or by failure to act.”);
Roberge v. Cambri;ige Co-op. Creamery Co., 79 N.W.2d 142, 145 (an
1956) (“Mutual assent may be manifested wholly or partly in written or
oral words or partly in written or oral words and partly by the conduct of
the parties. It may be.partly expressed in words and partly implied in fact
from acts and circumstances.” (.footnotes omitted) (citing RESTATEMENT
OF CONTRACTS § 19, the predecessor provisionto RESTATEMENT
(SECOND) OF CONTRACTS § Ié)).

9. The pattern of conduot_ noted in Finding of Fact No. 3-a implies an agreement

between Plaintiffs and Defendant “to conduct transactions .by electronic means.”
10. Thus, in this matter an email does satisfy the requirement of Minnesota Statutes
section 504B.178, subdivision 3(a)(1) for “written notice,” and, therefore, Defendant

complied with the statute’s notice requirement,

15
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Plaintiffs Liability to Defendant for the Carpet
11. Findings of Facts Nos. 13 and 16 compel the conclusion that Plaintiffs are liable to
Defendant on account of the Carpet.
12. Determining the amount of the liability, however, is compli-cated.

a. Plaintiffs’ assertion that the Carpet had depreciated to worthlessness is
unpersuasive.” Depreciation for tax purposes is quite different than
actual decrease in value.“

b. Nonetheless, awarding Defendant the full replacement cost would over-
compensate her.”” The Carpet had been in use for approximately five
years.”® The replacement carpet was new when installed.

c. The damage to the Carpet is a breach of contract (i.e., the lease).”

% See Finding of Fact No. 24, Mr. Babler also asserted this point in Plaintiffs’ closing argument.

% See, e.g., Glass v. Oeder, 716 N.E.2d 413, 417 (Ind. 1999) (“[D]epreciation, although properly
calculated for tax purposes, may be overstated for purposes of determining income to measure
child support. In general, we would assume that allowable depreciation under methods designed
to encourage investment may be overstated for child support purposes.”); State ex rel. Empire
Dist. Elec. Co. v. Pub. Serv. Comm'n, 714 S.W.2d 623, 630 (Mo. Ct. App. 1986) (discussing in
the context of public utility rate setting the complicated interrelationship of tax depreciation,
accounting method, and rate calculation).

¥ See Lane v. Spurgeon, 223 P.2d 889, 892 (Cal. Ct. App. 1950) (“[The landlords] say that [they]
were entitled to have the whole of the leased property turned back to them in condition for its
continued and immediate use in a going business; that time did not serve for going about in an
attempt to obtain used articles comparable to those under discussion. This may be true, but while
respondents were entitled to have these articles returned in the condition agreed upon they were
not entitled to have new articles in their place. That would be to more than make them whole and
cannot be allowed.”).

4 See Finding of Fact No. 22.

¥ See P1.’s Ex. 8, Lease § G (“All . . . damage whatsoever . . . by the misuse of the Lessee . ..
shall be repaired by the Management at the sole expense of the Resident.”); Lease Addendum {D-
17 (“ALL DAMAGES to the building ‘caused by MISUSE . .. shall be paid by the Resident.”).
The Lease does not define “misuse,” but cat urine on a carpet surely qualifies. In any event, even
“[ilndependently of express covenant a lessee is under an obligation imposed by law to return
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d.  “[TThe general measure of damages for breach of contract is the amount
that will place the nonbreaching party in the same situation as if the
contract had been fully performed.”*

e. In particular, “[w]hen personal property has been damaged [through
breach of contract], the general rule is that the damage is to be measured
by the difference in the reasonable market value immediately before and
immediately after the injury to such property.”’

f.  Moreover, the determination of market value must take into account the
age, condition, and extent of depreciation of the property at the moment

immediately before the damage occurred.”

leased property in good condition, normal wear and tear excepted.” Lane v. Spurgeon, 223 P.2d
889, 891-92 (Cal. Ct. App. 1950) (citing 51 C.J.S., Landlord and Tenant § 408 (2013)).

30 4 MICHAEL K. STEENSON & PETER B, KNAPP, MINNESOTA PRACTICE: CIVIL JURY
INSTRUCTION GUIDES § 20.60 (5th ed. 2012) (citing Peters v. Mutual Benefit Life Ins. Co., 420
N.W.2d 908, 915 (Minn. Ct. App. 1988) and Sprangers v. Interactive Technologres Inc., 394
N.W.2d 498, 50304 (an Ct. App. 1986)).

51 Cent. Freight Lines, Inc. v. Naztec, Inc., 790 S.W.2d 733, 734 (Tex. App. 1990) (breach of
contract claim against a shipper); see also Sadler v. Bromberg, 106 N.E.2d 306, 307 (Ohio Ct,
App. 1950) (acknowledgmg that” “with respect to personal property” damaged through breach of
contract, “the measure of damages is the difference in market value of the property immediately
before and after the injury”). A different rule applies “[w]here the injury to the property has not
resulted in its total loss and the repair of the damaged property is economically feasible.” Cent.
Freight Lines, 790 S.W.2d at 734. In that situation, “the plaintiff may elect to recover the '
reasonable cost of repairs.” Id. However, in this case, “the injury to the property . . . resulted in
its total loss » '

2 Williams v. Faria, 297 P. 78, 80 (Cal. Ct. App. 1931) (reversing aJudgment in favor of a
landlord for a damages tenant caused to a barn and silo because “the barn was erected 15 years
preceding its destruction, and also that the silo had been standing for about 11 years, and there is
not a single scintilla of testimony in the record relative to the depreciation of the silo and barn
during that period of time”); Torres v. Cosmopolitan Associates, LLC, 910 N.Y.S.2d 409 (N.Y.
App. Div. 2010) (stating that, “if plaintiff was alleging the destruction of her appliances [through
a power surge, allegedly a breach of contract by the landlord], it was incumbent upon her to show
that the appliances were beyond repair and to show the actual value of such property taking into
account the original cost and relative newness and the extent, if any, to which it has deteriorated
or depreciated through use, age, decay or otherwise” (internal quotation and citation omitted));
Slepoy v. Kliger, 906 N.Y.S.2d 783 (N.Y. App. Div. 2009) (“Notwithstanding that a small claims
court is not bound by the rules of evidence, there must be some testimony regarding the ‘quality
and condition’ of a possession as a basis of a claim of value, such as its original cost, age and
condition at the time of the [harm].” (citations omitted)); Kodak v. Am. Airlines, 805 N.Y.S.2d
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13 “[M]arket value . . . is the amount that ‘a willing buyer . . . would pay to a willing
seller.””® But there is no market for used residential carpet, and thus in this context a
“market value” measure of damages is impracticable,*

14. As a result, calculation of damages must begin with reasonable costs of replacement,
adjusted to avoid over-compensating the Defendant.

a. “Where diminution in market value is unavailable or unsatisfactory as a

“measure of damages, courts have routinely turned to replatement or

restoration costs as the appropriate measure of damages.””

b. However:

[e]ven ifthe facts justify consideration of evidence other than
diminution in fair market value, care must be taken, if possible, not to
permit the injured party to recover more than is fair to restore him to
his position prior to his loss. He should not recover a windfall. We
are well aware of the danger that evidence of repair or replacement
costs may lead to an excessive award unless [they are] . . . adequately
discounted for obsolescence and inadequacy as well as for physical
depreciation. Thus, evidence of repair or replacement cost must be
adjusted, if possible, to take into account the condition of the injured
property at the time of the injury or loss. For example, if the property
has deteriorated by the time of the injury, the plaintiff should not be

223,226 (N.Y. App. Div. 2005) (“The measure of plaintiffs' damages for the loss of their
personal property [as a result of the airline’s breach of contract] is the actual value of such
property taking into account the original cost and relative newness and the extent, if any, to which
it has deteriorated or depreciated through use, damage, age, decay or otherwise.”).

33 Tuscaloosa Cnty. v. Jim Thomas Forestry Consultants, Inc., 613 So. 2d 322, 324 (Ala. 1992)
- (emphasis in original) (quoting United States v. Certain Property inthe Borough of Manhattan,
403 F.2d 800, 802 (2d Cir. 1968)).

3 Massachusetts Port Auth. v. Sciaba Const. Corp., 766 N.E.2d 118, 124 (Mass. App. Ct. 2002)
(stating that, although “[g]enerally ... the appropriate measure of damages in actions for
negligent injury to property is the difference between the fair market value of the property prior to
the loss and its fair market value after the loss caused by the tortfeasor,” a “predicate for the
application of this principle is the existence of a relevant market in which the property can be
freely exchanged or sold”).

55 1d. at 125.
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awarded an amount that would put the property into a condmon
substantially better than it was at the time of the i injury.

15. Under the approach stated in Conclusion of Law No. 14, the Magistrate must take
into account that:
a. the likely useful life of the Carpet was 20 years;’’ and
b. of those 20 years, at Move-Out the Carpet had been in use for five
years™—25% of the useful life.
16. Defendant is therefore entitieci to 75% of the replacement cost ($1764.00)” (i.e.,

$1325.00).%

Interest Due on the Security Deposit
17. Minnesota Statutes section 504B.178, subdivision 2 (2012) provides that interest on
the security depositaccrues at a rate of “one percent per annum .. . , computed from
the first day of the next month following the full payment of the deposit to the last
day of the month in which the tandlord, in good faith, complies with the requirements
of subdivision3 . .. .;’

18. Plaintiffs are due interest for 25 months, for a total of $ 27.60.

%% Id. at 126 (internal quotations and citations omitted; brackets and emphasis in the original).

57 See Findings of Fact Nos. 14-b (testimony of Ms. Portlas stating that at Move-Out the Carpet
was in good condition except for the urine problem); 25 (testimony of Ms. Portlas stating that, but
for the urine problem, the Carpet could have lasted for another 15 years); and 22 (deterrnining
that, at the beginning of the Tenancy, the Carpet was ]Jkeiy seven years old but had been in use
only for five of those seven years).

58 See Finding of Fact No. 22.
% Finding of Fact No. 19.
% That this amount exactly equals the amount of the Security Deposit is coincidental. The

Magistrate did not realize the concordance until his third re-reading of the penultimate version of
this decision.
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a. “[T]he first day of the next month following the full payment of the
deposit” was most likely November 1, 2010."

b. “[T]he last day of the month in which the landlord, in good faith,
complie[d] with the requirements of subdivision 3” was November 30,
2012.%

c. The Magistrate used

i. this formula to calculates the_interest: Amount x Rate x Years; and

ii. 2.083 as the number of years in 25 months.

Defendant’s Claim for Attorney’s Fees
19. The Lease is a “contract of adhesion”—a form agreement,® offered on a take-it or
leave-it basis, concerning a necessity.

a. As explained by the Minnesota Court of Appeals:
Boilerplate language alone does not create an adhesion
contract. Instead, the adhesiveness of a contract depends upon
factors such as the relative bargaining power of the parties, the
opportunity for negotiation, the availability of the service for
which the parties contracted, whether the service was a public
necessity, and the business sophistication of the parties.

Interfund Corp. v. O'Byrne, 462 N.W.2d 86, 88—89 (Minn. Ct. App.

1990) (citing Hauenstein & Bermeister, Inc. v. Met-Fab Indus., Inc.,

%! There was no direct testimony as to the date Plaintiffs paid the Security Deposit, and the Lease
does not resolve the question. The Lease was “entered into” on October 25, 2010, but the
Tenancy did not begin until November 15, 2010. PL’s Ex. 8, introductory para. and para. A.
Given how the parties approached their relationship, it seems most likely that the Plaintiffs paid
the Security Deposit when they signed the Lease. In any event, given the interest rate, the

- question has de minimus effect.

62 See Finding of Fact No. 5; Conclusion of Law No. 10.

% Finding of Fact No. 1.
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320 N.W.2d 886, 891 (Minn.1982) and Personalized Mktg. Serv., Inc.

v. Stotler & Co., 447 N.W.2d 447, 452 (Minn. Ct. App. 1989), pet. for
rev. denied (Minn. 1990)).

. The Magistrate has found no Minnesota case directly holding that
residential rental housing is a public necessity, although the much-traveled
case of McCaughtry v. CHJ‘/ of Red Wing seems almost to assume so.
McCaughtry v. City of Red Wing, 808 N.W.2d 331, 333-34 (Minn. 2011);
McCaughtry v. City of Red Wing, 816 N.W.2d 636, 63940 (Minn. Ct.
App. 2012), rev. granted (No. A10-332) Aug. 21, 2012;.see also
Schlobohm v. Spa Petite, Inc., 326 N.W.2d 920, 924 .(Minn. 1982) (stating
that zﬁ adhesion contract “is a confract generally not bargained for, but
which is imposed on the public for necessary service on a ‘take it or leave
it’ basis” (emphasis in original)).

There can be no-doubt tﬁat for much of the population iﬁ the Twin Cities
rental housing is a necessity. Moreover, although obviously there are
multiple sources of rental housing, the Legislature has; evidently
determined that the market for residential housing warrants detailed
regulation.** Minnesota Statutes chapté;r 504B is replete with such

regulation.

 The Magistrate sees this regulation as an alternative to the factor that “the services could not be
obtained elsewhere.” Schlobohm v. Spa Petite, Inc., 326 N.W.2d 920, 925 (Minn. 1982). See
Yang v. Voyagaire Houseboats, Inc., 701 N.W.2d 783, 789 (Minn. 2005) (“In examining -whether
the service being offered is a public or essential service, we ‘consider whether it is the type
generally thought suitable for public regulation.”” (quoting Schlobohm, 326 N.W.2d at 925)).
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2. Minnesota courts recognize the concept of unconscionability in leases. Pickerign
v. Pasco Mkig., Inc.,228 N.W.2d 562, 563 (Minn. 1975) (“In considering the
validity of termination clauses in service station lease agreements and dealer
agreements, the court should consider all of the circumstances in determining if
the clauses may be unconscionﬁble and unenforceable.” (syllabus by the court));
Gunhus, Grinnell v. Engelstad, 413 N.W.2d 148, 152-53 (Minn. Ct. App. 1987)
(affirming on the merits the trial court’s holding against a claim of
unconscionability, but not 'doubting that the unconscionability doctrine ai:plies to
leases); Minneapolis Cmty. Dev. Agency v. Powell, 352 N.W.2d 532, 535 (Minn.
Ct. App. 1984) (reversing the trial court’s rule that a provision of a residential
lease was unconscionable, but not doubting that the unconscionability doctrine
applies to leases).

3. Paragraph C of the Lease obligates Plaintiffs to pay Defendant’s atmfney’s fees
without regard to the success of legal merit of Defendant’s assertions.”

4. The Magistrate has not found a Minnesota case on point, but two Nc_w‘ York state
decisions have held such provisions unconscionable.

a. In Weidmanv. Tomaselli, 365 N.Y.S.2d 681, 689 (N.Y. Co. Ct. 1975), the
court stated: | |
According to the terms of clause 32, there could be a judicial
determination that there had been no default, and the attorney's
fees would be nonetheless due. This is unconscionable. The
effect of such clause is to permit the petitioner to exact tribute

from the respondents for the petitioner's legal proceedings,
successful or not. This is unconscionable.

65 See Finding of Fact No. 26.

22

Appendix 5



b. In McClelland-Metz Mgt., Inc. v. Faulk, 384 N.Y.S.2d 919, 921 (N.Y. Dist.
Ct. 1976), the court stated:

Paragraph 39th of the lease in question states, inter alia, that summary
proceedings shall be deemed commenced under paragraph 18th upon
the service of any notice (such as 3 day notice or oral notice).
In other words, if the landlord gives oral notice to vacate, this would
commence the proceedings and the landlord would be entitled to legal
fees without doing anything further. The landlord would be entitled to
legal fees every time he gave notice. Furthermore, under paragraph

39th of the lease in question, the landlord would be entitled to
attorneys [sic] fees whether he was successful or not in the proceeding.

\ _
This the Court finds unconscionable and in the nature of a penalty.
20. Moreover, Paragraph C is at odds with Minnesota Statutes section 504B.172 (2012),
which states:
If a residential lease specifies an action, circumstances, or an extent to
which a landlord, directly, or through additional rent, may recover
attorney fees in an actiori between the landlord and tenant, the tenant is
entitled to attorney fees if the tenant prevails in the same type of action,
under the same circumstances, and to the same extent as specified in the
lease for the landlord.
a. The phrase “if the tenant prevails” seems to presuppose a lease provision
entitling the landlord to attorney’s fees only if the landlord prevails.
b. Otherwise, the statute could produce absurd results. For example:
i. The tenant prevailsand, per the statute, is entitled to attorney’s
fees. However, per the lease, the landlord is also entitled to
attorney’s fees—despite the tenant having prevailed.

ii. The statute applies to lease provisions that presuppose the landlord

prevailing but does not address the far more aggressive provisions
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that entitle a landlord to recover attorney’s fees even when the
tenant prevails,
21. The Magistrate holds that the attorney’s fees provision of the Lease is unconscionable
and therefore unenforceable.
-a. In this case, Defendant did prevail on the merits,% but courts do not
* determine unconscionability “as applied.” The determination is made as of
the time the contract is made. RESTATEMENT (SECOND) OF CONTRACTS §
208, Ills. 1, 2, 3, and 5 and cmt. g. See also Minn. Stat. § 336.2-302
(2012) (providing aremedy “[i]fthe court'as a matter of law finds the
contract or any clause of the contract to have been unconscionable at the
time it was made”).” _
b, 614 Co.v.D. H Overmyer Co., Inc., 211 N.W.2d 891, 894 (Minn. 1973)
is not to the confrary. In that case, the laﬁdlord’s legal action was clearly
justified, and the Supreme Court so recognized. “The court emphasized

L

that ‘[t]he deliberate violation of the lease agreement by [the lessee]
wa.\rrants giving full effect to [the] remedial provisions of the lease.””
Cheyenne ILand Co. v. Wilde, 463 N.W.2d 539, 540 (Minn. Ct. App. 1990)
(brackets in original) (quoting 614 Co. v. D. H. Overmyer Co., Inc., 211

N.W.2d at 894).

5 Conclusions of Law Nos. 24-25.
7 The cited section pertains to contracts for the sale of goods, but this part of Uniform
Commercial Code “has many times been used either by analogy or because it was felt to embody

a generally accepted social attitude of fairness going beyond its statutory application to sales of
goods.” RESTATEMENT (SECOND) OF CONTRACTS § 208, Reporter’s Note to cmt. a.
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¢. Also, this is not a situation such as in Cohen v. Conrad, 124 N.W, 992,
993 (Minn. 1910), where the lessee sought to defend against a claim for
rent on the grounds that other provisions of the lease—not sought to be
enforced by the landlord—were unconscionable. Here, the landlord has

invoked and relied on the provisions held unconscionable.

Amounts Due
22. On their Complaint, Plaintiffs are entitled to $ 27.60.

23. On her Counterclaim, Defendant is entitled to no recovery.

Prevailing Party as to Costs and Disbursements
24. For the purposes of Minnesota Statutes sections 491A.02, subdi\lxision 7 and 549.04
(2012), Defendant is the prevailing party.
25. “[I}dentifying the prevailing party” requires a “pragmatic analysis.” Posey v.
Fossen, 707 N.W.2d 712, 715 (Minn. Ct. App. 2006)
a. Although Plaintiffs will have judgment in their favor, the amount of the
judgnmnt is minimal compared to the recovery they sought.

' b. The two main issues in this case were whether Defendant: (i) gave proper
notice of her reasons for withholding the Security Deposit; and (ii) was
justified in withholding the Security Deposit. Defendant prevailed on both
these issues. |

c. Although Defendant did not prevail on her Counterclaim, the amount
sought in the Counterclaim was far less than the amount for which

Defendant was at risk on account of Plaintiffs” Complaint.
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d. Although the Magistrate has declined to enforce the Lease provision on

attorney’s fees, that issue was collateral to the subject of this dispute.

IT IS THEREFORE ORDERED THAT:
I.  On Plaintiffs’ clainm_ against Defendant, Plaintiffs are entitled to judgment
against Defendant in the amount of Twenty-Seven Dollars and Sixty Cents ($27.60).
I. On Defendant’s claims against Plaintiffs, Plaintiffs are entitled to judgment

against Defendant and Defendant’s Counterclaim is dismissed with prejudice.

LET JUDGMENT BE ENTERED ACCORDINGLY

Daniel S. Rleiberger Date: August 35,2013

Daniel S. Kleinberger
Consensual Special Magistrate

Approved for filing in the District Court

Flwd == /.3

Date

Judge of District Court
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2003 WL 23484600
Only the Westlaw citation is currently
available.
District Court of Minnesota, Fourth Judicial
District.
Hennepin County

Zev Oman and Kristi Oman, Individually
and doing business as Oman Properties,
Plaintiffs,

V.

Michelle Dunn and Carly Buchler,
Defendants.

File No. CT 02-18797

I
October 29, 2003.

Findings of Fact, Conclusions of Law and
Order for Judgment

*1 The above-entitled matter came on before the
Honorable John L. Holahan for a court trial on
September 29, 2003.

Kristin Loedrup Choi, Esq., 2520 University
Avenue S.E., Suite 202, Minneapolis, MN
55414, appeared on behalf of Plaintiffs.

Robert Foster, Esq., Suite 201 Anthony Place,
2855 Anthony Lane S., St. Anthony, MN 55418,
appeared on behalf of Defendants.

Having heard the arguments and considered the
documents, files, and records herein, the Court
makes the following as its:

FINDINGS OF FACT

1. Plaintiffs are owners of a rental property at
2916 Grand Avenue in Minneapolis, MN.

2. Defendants leased an apartment at 2916
Grand Avenue from Plaintiffs. Defendants never
moved in or paid rent.

3. Plaintiffs bring this action to recover lost
rents, expenses for re-renting the apartment and
attorney fees. Defendants bring a counterclaim
alleging that Plaintiffs made fraudulent
misrepresentations which induced them to rent
the premises. Defendants also allege that
Plaintiffs failed to comply with the security
deposit law.

LEASE AGREEMENT

4. Defendants both testified at trial. Ms. Dunn
and Ms. Buchler decided they wanted to live in
the Uptown area of Minneapolis after they
graduated from college in the Spring of 2002.
They saw an advertisement for the property at
2916 Grand and were able to look at the
apartment in mid-July 2002. Both Defendants
are familiar with Minneapolis and its
neighborhoods.

5. Mr. and Mrs. Oman both testified at trial. Mr.
Oman met the Defendants at the apartment. The
Omans own many buildings on the 2900 block
of Grand Avenue.

6. Defendants testified that during their first
meeting with Mr. Oman they asked whether
there were any problems in the neighborhood.
Defendants knew that there were possible safety
issues in the neighborhood.

7. Mr. Oman is knowledgeable about the
neighborhood, since he owns many properties
on that block and is frequently there.

8. In response to the question about whether
there were any problems in the neighborhood,
Mr. Oman said the only thing they had to worry
about was “loud music.” There is no evidence
that Mr. Oman stated that the neighborhood is
crime-free, nor did he guarantee the Defendants’
safety if they rented his apartment.

9. Mr. Oman disputes that Defendants ever
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asked about security or safety of the building or
neighborhood. He states that had he been asked
about security he would have answered
honestly.

10. The evidence is disputed on this point. It is
apparent that the parties did discuss some safety
issues. First, Defendants asked for deadbolt
locks to be installed, and Mr. Oman agreed to
install them. Second, Ms. Dunn told Mr. Oman
she was concerned about coming home late at
night after work, and having to find parking on
the street and walking home. Mr. Oman agreed
that Ms. Dunn could park her car in the
driveway next to the building. The parties
discussed the security system that Plaintiffs
installed in the apartment. Mr. Oman told
Defendants that to his knowledge no tenant had
ever set up the security system service. These
facts show Defendants were concerned about
their safety. The facts also show that Mr. Oman
tried to reassure Defendants and make them feel
safer. But Defendants have not established that
in doing so, Mr. Oman engaged in deceptive
landlord practices. Nor have they established
any fraud, false pretenses, false promises,
misrepresentations or misleading statements
made by Mr. Oman to them.

*2 11. There had been two safety-related
incidents in the past several years that Plaintiffs
had knowledge of. In December of 1999, the
prior owner of the building started a fire in the
building. In the summer of 2001 there had been
a break-in into the apartment.

12. Mr. Oman did not consider these incidents
safety concerns, since neither of the incidents
were random acts and involved people who
lived in the building at the time, but no longer
lived there or posed any safety risk in his
opinion.

13. However, when another woman came to
look at the apartment, Mr. Oman steered her to a

suburban “carriage house” he owns because it
was a safer property.

14. Defendants decided they liked the apartment
and gave Mr. Oman a check for $900 as the
security deposit. The written lease was signed
on July 23, 2002. The lease agreement provided
that the monthly rent was $900 commending
September 1, 2002 and the Defendants were to
pay an additional $14 per month for water.

15. The lease provides that if the Defendants
move out of the apartment before the date the
lease ends, Defendants are responsible for the
landlord’s losses. The lease also provides that
“No oral agreements have been made. This lease
and its attachments and any other written
agreements are the entire agreement between
RESIDENT and MANAGEMENT.”

16. On August 20, 2002, Defendants obtained
keys to the apartment and decided to go back to
the apartment to look around and take some
measurements in the apartment. They
accidentally triggered the security alarm and
were very surprised and somewhat frightened.
They tried to reach Mr. Oman, but did not get an
answer by telephone. They called the security
system service provider, who said that they
would need a code to turn off the alarm. Finally,
they found the phone number of the former
tenant, Mike.

17. Through speaking with the former tenant,
Defendants learned that there had been a
burglary in the apartment. After considering
what Mr. Oman had told them, Defendants felt
that they would not be safe in the apartment and
decided they did not want to live at 2916 Grand
Avenue.

18. Defendants contacted the Minneapolis
Police and learned that there had been numerous
police calls to the unit and to other properties
owned by Mr. Oman. Defendants felt Mr. Oman
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had not told them the truth about the safety of
the apartment building nor the neighborhood.

19. Defendants notified Plaintiffs on August 21,
2002 that they would not be taking possession
of the apartment and wanted to rescind the lease
agreement.

20. Ms. Dunn called the utilities on August 23,
2002 to take them out of her name.

21. Plaintiffs received no rent for September,
October and November 2002. This resulted in a
loss of $2,700.

22. Plaintiffs also assert they are owed late fees
for September, October and November 2002 in
the amount of $150.

EXPENSES FOR RE-ENTING THE UNIT

23. Kristi Oman testified that she received a
telephone call from the Defendants around
August 21, 2002 stating that they would not be
moving into the apartment. Mrs. Oman told
them that they were bound by the lease and
suggested they should get a sublessor. Mrs.
Oman testified that it is “10 times harder” to
rent an apartment after September 1 because
that is the date most people are looking for a
new lease to begin.

*3 24. Defendants did not attempt to sublease
the apartment nor to mitigate Plaintiff’s
damages.

25. In order to re-rent the apartment, Mrs. Oman
placed several rental advertisements in the Star
Tribune newspaper. Each advertisement was
$40.20. Mrs. Oman testified that the ad ran on
September 8, September 22 and September 29.
Rather than submitting a copy of the actual
advertisement, Plaintiffs submitted bills from
the Star Tribune as evidence of her
expenditures. The bill from September 8 does

not indicate which property the advertisement
referenced. Therefore, Plaintiffs have only
established that they ran two advertisements for
this unit, for a total cost of $80.40.

26. On November 6, 2002 the apartment was
rented to new tenants. However Plaintiffs had to
lower the rental price to $650 per month.

27. The lower monthly rent resulted in a loss to
the Plaintiffs of $2,250 over the course of the
Defendant’s lease term.

SECURITY DEPOSIT

28. Requirements for the withholding of a
security deposit are set forth in Minn. Stat.
§504B.178. The landlord must return the
security deposit or send a letter with the reasons
the security deposit will not be returned to the
tenants within three weeks after the termination
of the tenancy, provided the landlord has the
tenant’s new mailing address.

29. Failure to provide the notice regarding the
security deposit results in the landlord being
responsible to return the security deposit, plus
interest and to pay a penalty equal to the amount
of the security deposit, plus interest. Minn. Stat.
§504B.178, subd. 4.

30. In this case, Plaintiffs had Defendants new
address and the address of their attorney within
days of the Defendants’ notice that they would
not be occupying the apartment.

31. Plaintiffs argue that Defendants’ lease was
still in force until August 30, 2003. Therefore
they did not send the security deposit letter until
mid-September, 2003. Plaintiffs argue that the
new tenants, Mr. Bunnel and Mr. Jalin, are
sub-lessees of Defendants. This is clearly not
the case. Here, the owners executed a new lease
with Mr. Bunnel and Mr. Jalin. When the new
lease went into effect, Defendants retained no
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rights under their lease to the property, and the
lease between Plaintiffs and Defendants was
terminated.

32. The security deposit letter was due to be
mailed by December 21, 2002. Plaintiffs did not
mail the letter until September 2003.

WATER BILL/OTHER UTILITIES

33. The lease agreement provided that
Defendants would be responsible to pay $14 per
month for water.

34. Defendants did not live in the apartment,
used no water and paid for no water.

ATTORNEY FEES

35. Both sides have incurred substantial attorney
fees in this matter. Both sides have incurred
costs in litigating this matter.

CONCLUSIONS OF LAW

1. Plaintiffs and Defendants entered into a
legally enforceable lease on July 23, 2002.

*4 2. Minn. Stat. §325.68 et seq. provides a
cause of action where a person is misled or
deceived by a fraudulent or misleading
statement regarding the sale of any
merchandise. In this instance, because
Defendants discovered the alleged fraudulent
statement, they argue it voids the lease.

3. The Minnesota Court of Appeals, in Love v.
Amsler, 441 N.W.2d 555 (1989), held that the
Consumer Fraud act does apply to deceptive
landlord practices.

4. Defendants have not proven by a
preponderance of the evidence that Plaintiff
committed a violation of the Prevention of
Consumer Fraud Act.

5. Defendants attempted to unilaterally
terminate the lease on August 21, 2002.

6. The subsequent lease signed in November
2002 is not a sublease, but a new lease.

7. After the new lease took effect, Defendants
no longer had any possessory rights to the
property nor any responsibilities under the lease,
other than their liability to Plaintiffs for the
damages suffered.

8. Defendants are obligated to pay rent for the
months of September, October and November,
for a total of $2,700, plus late fess of $150.
Defendants are also obligated to pay the
difference between their rent amount and the
amount the new tenants are paying from
December 2002 through August 2003, in the
amount of $2,250. Plaintiff’s damages also
include the costs of finding new tenants, in the
amount of $80.40.

9. Defendants have paid a $900 security deposit.
Since they never lived in the apartment, they
cannot have caused any damage to the
apartment.

10. Plaintiffs did not provide notice regarding
the security deposit as required in Minn. Stat.
504B.178. This notice should have been sent to
Defendants by  December 21, 2002.
Accordingly, the penalty of $900 applies. The
$200 punitive damages provision also applies.

ORDER

1. Plaintiffs are entitled to recover $5,030.40.

2. Defendants are entitled to recover $2,000.00.
3. After offsetting their respective recoveries,

Plaintiff is entitled to judgment against
Defendants in the amount of $3,030.40.
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4. Neither party 1is awarded costs
disbursements incurred in this action.

LET JUDGMENT BE ENTERED
ACCORDINGLY.

Dated: 10-29-03

_, john L. Holahan, Judge of District Court
or

All Citations

Not Reported in N.W.2d, 2003 WL 23484600

End of Document

WESTL AW

© 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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SULTH OGP MINNESOTA o DISTRICT COURT

SUTUTY OF NENNTTIN Moo o &3P FourTH JUBICIAL DISTRICT

Pilaintifl, FIKDINGS OF FACT AND
ORDEN
VI
Crhizrlec J. lzciosell, File Reo. AT 9213447
Lslendant.

—— ———————————————————————————— T T e e o e e e e e e e e e e —————— —————————————

Dorirde VWider, Esq., eprezred on behzlf of the plaintiff.

Cherles liaciosek, defendant, appeared pro se.

FINDIKCS OF FACT

1. That on August 30, 1984, plaintiff entered intc a lease
ggreement with the defendant for the réntal of residential property.
Szid agreement was on a month-to-month basis at a rate of $400.00
per month. -

2. That plaintiff gave defendant $400.60 as a security deposit
fer the premises at the time he rented the Froperty.

3. That the defendant so0ld the premises on a contract for
deed agreement to Crandall-Hansen Real Estate Investments on
December 20, 1984,

4. That plaintiff's security deposit was transferred by de-
fendant to Crandall-Hansen Real Estate Investments in December 1984.

5. That the contract for deed agreement was cancelled by de-

fendant in May 1987.

-1-

Residential Landlord-Tenant Claims in Conciliation Court . _
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fhil oonoJduly 13, 1987, the ownership of the building
Seveiricd beck to the defendant.

7. That Crazndall-YHansen Keal Estate Investments did not
trensfer pleintiff's security deposit back to the defendant at

tie time the contrect for deed was cancelled.

8 Tizt on July 9, 1¢87, the plaintiff gave notice to de-
ferdant's agernt thast he would vacate his aczrtment on August 15,
1$E7, )

©. That rleintiff paid rent fcr the entire month of Eugucst
1587

10 Theat the notice period is one full month under the terms

of the lezse agreement.

11. That plaintiff has not shown that he is entitlegd tp a re-
furd fer one-half of the August rent pursuant to an oral aéreement
betweern the parties.

i2. That the defendant notified the plaintiff by letter dated
September 14, 1987 that Charles Crandall was in possession of
the plaintiff's security deposit and that a claim should be made

to him for its return.

CONCLUSIONS OF LAW

1. That defendant is liable to the plaintiff for the return
of his security deposit despite the fact that Crandall-Hansen Real
Estate Investmenﬁs did not transfer the security deposit to the
plaintiff pursuant to Minn. Stat. 504.20 subd. 5 because the de-
fendant has all of the rights and obligations of Crandall-Hansen
Real Estate Investments pursuant to Minn. Stat. 504.20 subd. 6.

2. That defendant thus owes the plaintiff $400.00, plus

Residential Landlord-Tenant Claims in Conciliation Court

App. 5 -2
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nterect czleulated ot the legal rate of 52% from August 30, 1984,

LET JUDGHENRT BLE ENTERED ACCORDINGLY.

BY THE COURT: -

/t\_J(..-ﬂ/‘ //(_,..-:"—"—"

Sean J. Rice
Judge of District Court
. e -
Teted this v fz-- ~f Wovewmber ., 1¢7C

Residential Landlord-Tenant Claims in Conciliation Court |
App. 5--3
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STATE OF MINNESOTI\F‘H M DISTRICT COURT
£

r IJ
COUNTY OF HENNE - , FOURTH JUDICIAL DISTRICT
_______________ Red'ec3 24 on_|; gy FOURTH JUDICIAL DISTRICT

Patricia Schladweiler, FINDINGS OF FACT,

il | Sl

T S5 msT 27 -’ CONCLUSIONS OF LAW, AND
Fraintizihnion ORDER FOR JUDGMENT
RECEIVED
vs.
Mark Kallenbach, FEB 22 8)  rile No. AC 88-14279
De feh83A) Ald Society

The above matter came on for trial before the under-
signed on October 26, 1988.
Richard Fuller, Esq. appeared as counsel for Plaintiff.
Mark Kallenbach, Esq. appeared representing himself.
Based on all the files, records and proceedings, and
on evidence adduced at trial, this Court makes the following

Findings of Fact, Conclusions of Law, and Order for Judgment:

FINDINGS OF FACT

1. Plaintiff began her tenancy in October of 1986,
paying $250.00 as a security deposit to the then landlord,
Martin. She occupied Apt. 6 at 530 Knox Avenue North,
Minneapolis.

2. When Plaintiff commenced her tenancy the premises
there were a number of repairs needed. Plaintiff left the
premises in a condition similar to‘that in which she fouhd
it.

3. When Defendant took over ownership of the premises,
Plaintiff was already a tenant. Defendant did not receive
from his predecessor security deposits from current tenants.

4.. In October 1987 the water to the buiiding was dis-

connected for about one week.

Residential Landlord-Tenant Claims in Conciliation Court
App. 6-1 Appendix 7



5. Plaintiff terminated her tenancy in October 1987,
shortly after the water was disconnected.

6. Plaintiff notified Defendant of her new address
in writing.

7. Defendant did not return Plaintiff's security de-
posit, nor did he provide her with a written statement as
to the reason for withholding her deposit.

CONCLUSIONS OF LAW

1. Defendant is liable to Plaintiff for return of her
security deposit, even though the former owner of the property
did not comply with §504.20 Subd. 5 by transferring deposits
to Defendant. Pursuant to §504.20 Subd. 6, Defendant takes
on all the obligations of the landlord with respect to
security deposits.

2. Plaintiff shall have and recover of Defendant $250.00
as her security deposit, plus simple interest at 5% percent
from November 1, 1986 to present, plus damages in the amount
of $250.00 plus interest.

3. Plaintiff shall have and recover of Defendant
$68.75 in rent abatement for the week in October 1987 when
her apartment was without water.

ORDER FOR JUDGMENT

Let the attached memorandum be incorporated herein
as if fully set forth at this point.
IT IS SO ORDERED.

LET JUDGMENT BE ENTERED ACCORDINGLY.

-2 -
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BY TH *OURT: ”
\ ’\‘
_Q/). '-) )”&
S, >

arles A. Porter, JY.
Judge of District Court

~

Residential Landlord-Tenant Claims in Conciliation Court
App.6-3
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MEMCRANDUM

The question on which the resolufion of this matter
turns is one of statutory construction of Minn. State. §504.20
Subds. 3, 5 and 6. Subd. 3 details requirements for land-
lords on thé return and/or withholding of security deposits.
It places on the landlcord the burden of proving the reason _
for any withholding. Subd. 5 requires a landlord, when
terminating her or his interest in the property, to transfer
security deposits to the new owner or to return them to
the tenants. Subd. 6 states that once the property is
transferred, "The landlord's successor in interest shall
have all of the rights and obligations of the landlord with
respect to such deposit."”

In this instance, Plaintiff was entitled to a refund/
of hér deposit, or written notice of.reasons for withholding
pursuant ot §504.20 subd. 3. She brought an action against
her landlord for return of her deposit. Certainly shé could
have brought her action against her former as we;l as her
present landlord, had she known the funds had not been
transfered to the new owner. She did not have that knowledge,
nor should she be required to assume that one or the other
of her landlor@s had failed to properly discharge their
obligations in the transfer of the property.

The ambiguity in the statute exists in Subds. 5 and 6,
Subd. 5 placing on the landlord the obligation to transfer:
the deposits to the new owner or to return them to the
tenants, and Subd. 6 placing on the new owner all the rights

Residential Landlord-Tenant Claims in Conciliation Court
App. 6 -4
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and obligations of the landlord. 1In a situation such as this,
where the landlord has not taken it upon himself during the
transfer of the property to carry out his obligation under
Subd. 5, the new owner, it seems to this Court, should
reasonably be expected to foresee the need to comply with
Subd. 3 and should ensure that the transfer of the property
includes arrangements for the transfer or return of existing
security deposits. Subd. 6 places on the new owner all
the rights and obligations the former owner had, and indeed,
the rest of the statute, drafted for the protection of tenants,
uses the word "landlord" without distinguishing between
former and current holders of the property.

Defendant is therefore liable to Plaintiff for tﬁe
return of her security deposit under Minn. Stat. §504.20
Subds. 3 and 6.

CAP

"= 5§ -
Residential Landlord-Tenant Cléims in Conciliation Court
App. 6 -5
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UTATE OF MIIESOTA DISTRICT cuunr
CLUNTY OF HEKNEF1N FCURTH JULICLAL DISTRICT

APPELLATE BAUGEL D

.Rita Neadeau,
GRLER
Plaintifr-Appeliunt,
DU Fila e, 73HG32
vS. MC File Ho. 413345

Steve Mcldahl,

Defendant-Respondent.

The above-entitled matter, w

‘Iols wn ouppeal from a
Jjudgment of the uennepin County FManiziral Cour:, came ¢n for
huearing belore the undersipneu, cliting as an appeal panel or
the Distriet Court, con iwvember 1, 1yis.

Themas Vusely, BSq., appezred oo bchall of plaintirr-
dppellant, Rita Haedeau. Thomas F. Cross, Jr., Esg., appeusred
on behall of defendant-resporcent, Siove Feldanl.

NOW, THEREFSRE, the court having consliuered the arpu-
menls and memersznds of counzel, Liane luily aagsised In the
Erumises, end badead upen tne record ol Lthe proceedingis velow,
utid all the flles, records ana proceedinges herein,

IT 15 HERLEY ORLEREL that:

1) The decislon of the Funicipal Court coneluding L
defomdat e not LiaLis Pir e SLOlulary Lutally
provided Ly Minn. Zi0t. L04.130, subua. 3, 1o reversed,

2) The deciticn of the iunicipal Court is In all oLher

respects afllirmed,

Lot
o
-3
5

nitlel 12 renadnuss Lo Lhe Munde i sl Ceurt for
entry ol cudgment conciatent woth Lhis opiniun,

4) The attached meworancdun be made @ part hereofl,

Dated: December !JSif 1975, It T3l COURT:
b St P
{ P

L’W -
e ii‘-l'eor(‘ut;l:._- Diania

s —— —— __—.....

:nf uanordli' James u. uhnuton
s

Residential Landlord-Tenant Claims in Conciliation Court
App.7-1
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Plaintiff has appealed freom & judgment in Hennepin
County MunicipalICQurt where this matler was tricd before the
ﬁonor:ble Peter J. Lindberg, sitting wilhout a jury. Judge
Lindberg awarded plalntitr $50.00 with Interest, for the balance
due her lor overpavment of a gas bill, znd awzrded delendanr the
amsunt of a security deposit, $150.3C, for his cost of removing
debris, cleaning and repairing.

This case involves clalims arising out ol plaintiff's
tenancy in a building owned by defendant. Plainuifl-appellani
2laims that she is entitled to recovery of hoer security depss.t
and statutory penalties pursuant tc Minn. Stac. %00.20, subos.
4 and 7, as well as punitive damages [or the landlerd's role :n
~ausing her to pay for gas service for znother apartment.

Minn. Stat. S04.20, subd. N, provides thav any landlord

who fails to provide a wrltien statoment willide 3 weeks of Ler-

ot

Plaintiff inftLially filed a
in Consiliation Zourt seckin
deponil, statutory aml pun
ducted from her utilivy ro
Court referee gpranted judpre

and plaintiff removed the n to Municipal Court for
a2 trisl ae novo pursuant Lo Rirn. Stat. UHBALLT. Fol-
lowirg a nearing on plaintif's menlon for.partial sum-
mary judyment and delendani's matizn to aidd a counLer-
claim, the Honoratle iienry V. HeoCarr, Judre of Hunicipal
Court, granted plaintiff pariiazl sumsary judgrient con-
cluding in his Conclusiuns ol Law Lh2U:

cluinm wiraintt the Gelendant
rorecavery of her gecurity
Wiyl arnd IS4, 0: Jde-
rzvre-nt. 'ne Concllistion
in raver of the defendant,

Pursuant to Minnescta Statutes, Section 500.2C, &
landlord's successor in intcrest is responsible for
a security depecsit evsn i! he never recelived the
deposit fram k:iis predeceszi: ju lnlerest.

Defendant 1s liable te pluintilf ror the return of
plaintilf's security asposis in amount cf $150.6GC
plus interest as provides Ly Hinnesota Statute, Secilcn
564, 2, Subdivision 2, subjest Lo smuch set-ofls [ro-
vid=l by Minnesota Statnre, Zectden 504,20, Subdivi-
sion 3, as defendant is atle Lo prove.

The parties stipulated thal plzintilf's motion to amend her
complaint and defendant's matien te add a counterzlaim be
granted. Plaintiff scurht @ peonalty pursuant to Hinn. Stat.
50h.26, subd. 3 for defemdant's failure Lo provige a weitien
explanation feor defendant's perention of plainliff's secur-
ity deposlt, and defendig ceuntercelaimed for $250.00 in
aamapes, allepring that platntiff had left an enormous amdut
of trash and Lhat the premizsces were left in such a state

of disrcpair as to render the premiges unlivatle.

Residential Landlord-Tenant Claims in Conciliation Court
App.7-2

Appendix 7



mination of the. tenaney and receipl ol the ‘Lénant's mulling address l

or delivery instruections, as required Ly KHinn. Stau. 504,20, subd.

3, shall be liable to tne tenant r'or an amount equal to the por-

tion of the deposit wilhhicld any interect Lhercecn as provided in

subaivision 2, as a penalty, in additien to the portion of the

. deposit wrongfully withnald by Lh= Jandlord and interest thereon.

Fiinn. Stat. 504.20, suabd. 7, provides tnat a larilord shall be

subject to punitive Gimages, nol to wxveed §200.350¢ ik addition tu

the danmages provided by suuidivizion 4, I'er the Lau fraith retention

cl the deposit.

The undisputed lacts indizate tnat plaintiff rented the

lower rortion of a Guplex located at 3029 Fark Ave. S¢. and paid

Lhe former owner of the builiding $1%0.00 as a se=curity deposit on

December 1, 1975. During the cource of plaintifi''s tenancy, the

bullding changed ownership several times and was ultimutely pur-

chased by the delendant on August 31, 1G6V7. Defendant did not

receive plaintiflf's security deposit from his predecesscor in

interest, and plaintiff was not notifjed 28 Lo Lhe dispusition of

Z

her depesit as required by Minn. Staw. S04.25, subaz. % oand €.

Plaintiff rentec the jpronmises

inciuded the cost of uwiilities. J: frzremper

intfermed plaintiif tha: efllective datary 1, 1STE, plaieilff would

pay her own heat and, in COUBPLNI LY e Tt e lur, o lensunt wWould |

reduce her rent 340.6G0 per mentn.  Tlujsuise iranzlerred detcndant '

Minrnegusce account Lo hier name, Let wirs e dawil': Lhal Lhie account

cevered both the upper and ower Jduplex units.  Plaintiffl recelvea

a gus Lill totaliing #i67.25 ror tos bl lod belweern dJanuary b and

Murch 10, 1978, after whion sne sont it Legal fid Dnciely of

tinnesoia, Ine. (herenraftep Lopal 7'y A Lerai hsa lvial assis-

See Judge Mcevarr's Graer 1o- Partial summary jodement,
Findings of Fact Los. 4 on) 5. Judge Linaberg's Find-
ings of Fact, lo. &. .

Résidential Landlord-Tenant Claims in Conciliation Court
App.7-3
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tanl contacted deferndant who said Lhat Lhe secong MELEr had recn
installed in December of 1977, but tLhal il pPlainliflf was paying
for gas beyond her usage, he would relwburse her. The evidence
is unclear as to when the second neter was actually installed,
but HMinnegasco's records reflect thal Lhere had been no consump-
tion recorded on the second floor maoter until its reading on
April 6, 1978, 1
On May 31, 1978, plalntifl vacated the premises pursuant
to & notice to vacate. Plaintifr dia nct glve delendant a mailing
address. On June 12, 1978, d=fencant and plaintiff's agent sent
letiers to each other which prezuranly eronsed in the mall. Defen-
dani adaressed his letter to plalriifr's former addrass at his
rental premises even though he knew she no longer lived there and
hai vzen represented by Legal Adsd. Celengant's letter Informed
plaintilff Lhat,
I never received 4 wranafer or your damage
deposit, il indeed you svor raid one. There-
fore you will recelve i ney from me, 1In
fact, I cannot believe tne mess that you left

tehind the building whizh 1 will have to haul
away al my cxpense.

Legegl Ald's letter Lo delendant -0 up

s date stated that,

Fursuant Le Hinnesotn Ohatute s AL 20, he
delivery instructions are as Cullows.

Defendant testified Lhat he received the letter but did not do
anylhing about 1t becasse he had already written plaintiff prior
to receiving the letter.

Legal Ald wrole defendant on July 12, 1978, regarding
plaintiff's utllity LILY cuverisg the period beLween January €
and March 10, 1378. On July 1&, 1375, aelendant moiled Legal Ald
$193.14 as reimbursemcnt tor the utillty overcharge and in an
accoumpanying letier stated that he deductod $50 from the amount
of the overcharge lor "rear yard cleanup”. Apparently, delendant
had agreed that plaintiff could leuve some irash at the rear of
the premises when moving, but he had not intended te aulhorize

the amount of trash involved.

Residential Landlord-Tenant Claims in Conciliation Court
App.7 -4
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There are twe different standards of review this court
must apply in its appellate capacity, depending upon whether
factual findings or legal conclusions are involved. The trial
court's findings of fact will not be reversed on appeal unless

they are manifestly cvontrary to the evidence. Witziv v. Philips,

274 Minn. 408, 410, 144 N.W.2d 266 (1966). A reviewing court
need not defer tc lcgal conclusions drawn by the trial court,

however, but must determine whether the trial court's conclusions I
' of law are correct. Durfee v. Rod Baxter Imports, Inc., 262 N.W.

2d 349 (Minn. 1977).

Appellant claims ©On appeal that defendant falled to
prove he was entitled to deduct any money from her security deposit.
Minn. Stat. 504.20, subd. 3, provides that a landlord may withhold
from the deposit amounts reasonably necessary to "restore the prem-
ises to their conditicn at the commencement of the tenancy, ordin-
ary wear and tear excepted". Judge Lindberg made the following
factual findlng regarding this issue

Subsequent to plaintiff's vacation of said fremises

defendant was required to clean and implemert repairs

to the premises and to remove rutbish and other

discarded property owned by plaintiff, zll to defen-

dant's exgpense.
Judge Lindberg concluded in his Corclusions of Law that “defendant
should have judgment against plaintiff in the amount cf the security
deposit hereln, $150.00, as and for his cost for removal of debris,
cleaning and repairs done to the premises".

Plaintiff arfues that thix part of the
overturned because there were no findings of any specific costs,
and there was no evidence that damage to the premises was caused
by plaintifl, and defendant had originally only mentioned the back-
yard trash as an expense. Plalhtifr's remedy for any fallure to
provide complete and proper notice as required by Minn. Stat. 504.20,
subd. 3, is the statutory penalty in subd. 4. Judge Lindberg's
factual finding is supported by the evidunce and 1s therefore afflirmed.

Appellant also claims that she is entitled to the statutory

penalty provided by Minn. Stat., 50,20, subd. %, for defendant's

Residential Landlord-Tenant Claims in Conciliation Court
; App.7-5
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fiailure to properly nctify her pursuant to Minn. Stat. Lol.z2n,
sutd. 3. Minn. Stat. S00.20, subd. 3 provides:

Every landlerd shall, within three wecks alfter . !
termination of the tenancy and receipt of the i
tenant's mailing address or delivery instrucs-

tiens, return Lhe deposit Lo Lhe tenant, with

interest thereon as above provided, or furnlsh

to the tenant a written statement shewlnpg the

specific reacon for the withholding of the

depcsit or any portion thercof. It shall be

sulficlent compllance with the Lime requirement

of this subdivision il the deposit or written

statement required by this subdivision is placed

in the United States mail as lirst class mail,

postage prepaid, In an envelope with a2 proper

return address, correctly addressed according

to the mailing address or dslivery instruct-

tions furnished by the tiranl, witnin the time

required by this subdivislion.

The trial court's ccnclusion that defendant substantially
complied with Minn. Stat. 508.20, thus In effect determining that
the defendant was not liable to Lhe plzinliff for the stalutory
penalty in iiinn. Stat. 504.20, subd. N, is errcnecus. Although
plaintiff did not furnish defendant a mzillng adaress, her agent
provided delivery insiructlons pursuant to Minn. Stat. 504.20,
subd. 3. .ThaL statute provides a standard {or communication of
the written scatement of witnboldlng or return of the security
depcsiz. Iv sets forth alternative means. 7The landlord must
return the deposit ur mail the withholdlng statemenl, correclly
addressed according t3 either 1) ire nzlling address or 2) the

delive~y Instructions furnisned by ‘the tenant within three weeks

afler Lerminabtivn uf Lhe tenancy znd 1e2eigi of the tenant's mall-
ing address or delivery instructions. Defendant received plain-
tiff's delivery instructions, but necither delendunt's letters to
plaintiff or her agent satisfy the statute. Defendant's letter
of cune 12, 1673, was not correctly adaressed. Delendant's letter
of July 1B, 197b, was cutside the thrce week requirement of Minn.
Stat. 504.20, subd. 3, and did not relate to plaintiff's security
deposit.

When a tenant supplies delivery instructions pursuant

to Minn. Stat. 504.2C, subd. 3, z landlord may not ignore mqem.

- Residential Landlord-Tenant Claims in Conciliation Court
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The policy behind the lepgislation would be defeated by this \
interpretation. The trial ecourt's conciusion thal defendant
substantially complied with Minn. Stat. 504.20 and that he could
avold the statutory penalty is erroneous as a matter of law and
is therefore reversed. Pursuant to Minn. Stat. 504.20, subd.
L, defendant is liable to plaintilf fer damages in zn amount
equal to the portion of the deposit withheld, i.e., $150.00, plus |
interest as computed in §504.20, subd. 2.

Appellant ralses a third issue as to whether she is en-
titled to punitive damages pursuant to Minn. Stat. 504.20, subd.
7. Minn. Stat. 504.2), subd. 7, provides that if a landlord
fails to comply with Minn. Stat. 504.20, subd. 3, his retention
of the deposit shalli ose presumed to be In bad faith, subjecting
the landlord to punitive damages not te exceed $200, unless he
returns the deposit within two weecks &after the commencement of
any action to recover the deposit. Although the trial court did
not make a finding as to whether defenaant}s retention of the
security deposit was in bad faith, its [indings that defendant
did not receive plaintiff’'s security deposlt from his successor
in interest, that defendant informed plaintiffl verbally and by
letter that he would lncur expenscs as a result of her tenancy,
and that he did, in fzct 1incur such expenses, together with its
conclusion that defendant had subssantially complied with the
statute,infer a finding of lack of bad faith which 1s supported
ty the evidence and should therefore be aflirmed.

Plaintiff makes a final claim that she is entitled to
punitive damages for defendant's fallure to inform her that she
was being charged for gas to both the upstalrs and downstairs
apartments. Minneapolis Code of Ordinance §2L44.580 provides that:

Prior to leasing, the ownzr shall notil’y tne tenant

in writing of any metered utility service pald ex-

clusively by said tenant which serves any area not

leased and controlled by the tenant. \

The trial court found that plaintiff was charged for gas utility

service for an area not leased or controlled by her in the sum of

Residential Landlord-Tenant Claims in Conciliation Court
App.7-7

-6 -

= - R Cea Appendix 7



$242.14 and that defendant reimbursed plaintifrf only $193.14 oI
the excess charge. Judge Lindberg concluded that defendant's

actions in installing separate gas mciers were not done in a

fraudulent manner. The lactual findings and legal conclusions

of the trial court as to plaintiff's utility overcharge claim
are supported by the evidence and are not erroneous as a matter

of law and are therefore affirmed. Moreover, whether plaintiffl

should be awarded punitive damates is a matter rescrved for the

trier of fact [cf, Sweeney v. Meyers, 199 Minn. 21, 24

» 270 N.W.
906 (1937)], and the trial court wlll not be reversed on appeal

unless it clearly abused its discretion. '

Residential Landlord-Tenant Claims in Cenciliation Court
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1975 Minn. Laws ch. 411, s. 9 read:

Subd. 7a. No tenant may withhold payment of all or any portion of rent for the
last payment period of a residential rental agreement, except an oral or written
month to month residential rental agreement concerning which neither the tenant
nor landlord has served a notice to quit, on the grounds that the deposit should
serve as payment for the rent. Withholding all or any portion of rent for the last
payment period of the residential rental agreement creates a rebuttable
presumption that the tenant withheld the last payment on the grounds that the
deposit should serve as payment for the rent. Violation of this subdivision after
written demand and notice of this subdivision shall subject the tenant to damages
of twice the deposit and forfeiture of any interest due on the deposit in addition to
actual damages.

The Legislative History of 1977 Minn. Laws ch. 280, s. 5, HF 829 follows.

[1] As introduced: [There was no section 5]

[2] Amended by House Committee on Commerce and Economic Development on
April 14, 1977 as follows.

Add a new section [5] to read:

Subd. 7a. No tenant may withhold payment of all or any portion of rent for the
last payment period of a residential rental agreement, except an oral or written
month to month residential rental agreement concerning which neither the tenant
nor landlord has served a notice to quit, on the grounds that such deposit should
serve as payment for the rent. Withholding all or any portion of rent for the last
payment period of the residential rental agreement creates a rebuttable
presumption that the tenant withheld the last payment on the grounds that such
dep051t should serve as payment for the rent Vre-}a-tren-e%t-l'rrs-svbdmsmn-a-fter

aetaa-l—damages—Any tenant who Vlolates this subd1V1510n after written demand
and notice of this subdivision shall be liable to the landlord for damages in an
amount equal to the deposit as provided in subdivision 2, as a penalty, in addition
to the amount of rent withheld by the tenant in violation of this subdivision.
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[3] Further amended by Senate Committee on Judiciary on May 4, 1977 as follows:

Page 4, line 10 after “equal to the” insert “portion of the” and after “deposit”
insert “which the landlord is entitled to withhold under section 2 of this act other
than to remedy the tenant’s default in the payment of rent”

[4] This language survived into the final bill and act with two very minor
grammatical changes (changing “such” to “the”’) and one codification -type change
(changing “section 2 of this act” to “subdivision 3 of this act”).

[5] So as signed by the governor 1977 Minn. Laws ch. 280, s. 5 read:

Sec. 5. Minnesota Statutes 1976, Section 504.20, Subdivision 7a, is amended to
read:

Subd. 7a. No tenant may withhold payment of all or any portion of rent for the last
payment period of a residential rental agreement, except an oral or written month
to month residential rental agreement concerning which neither the tenant nor
landlord has served a notice to quit, on the grounds that sach the deposit should
serve as payment for the rent. Withholding all or any portion of rent for the last
payment period of the residential rental agreement creates a rebuttable
presumption that the tenant withheld the last payment on the grounds that such the
deposn should serve as payment for the rent Sero’rat-ron-of—t-l‘rrs-subd-rvmon-a-fter

aettra-l-darnages—Any tenant Who Vlolates this subdivision after written demand

and notice of this subdivision shall be liable to the landlord for damages in an
amount equal to the portion of the deposit which the landlord is entitled to
withhold under subdivision 3 of this act other than to remedy the tenant’s default
in the payment of rent as provided in subdivision 2, as a penalty, in addition to the
amount of rent withheld by the tenant in violation of this subdivision.
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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF CHISAGO TENTH JUDICIAL DISTRICT
Case Type: Other Civil
(Consumer Protection)
State of Minnesota by its Attorney General, Court File No.
Mike Hatch,
Plaintiff, COMPLAINT
Vs.

Marge Alden, individually, d/b/a Franconia
Associates, and d/b/a Croix Management
Company,

Defendant(s).

The State of Minnesota, by its Attorney General, Mike Hatch, alleges as follows:
INTRODUCTION AND PARTIES

1. Marge Alden, individually, d/b/a Franconia Associates, and d/b/a Croix
Management Company (collectively “Alden”) has violated Minnesota consumer protection laws
by charging elderly and disabled, low income, Minnesota consumers living at Riverfront and
Sunrise River Apartments money not owed pursuant to the terms of their leases and prohibited by
law. Alden has intentionally deceived and intimidated her tenants by fraudulently representing
that additional amounts were owed as contributions to rent, adding late fees and threatening
eviction for nonpayment when, in fact, such amounts were not owed. Alden also retained
payment for amounts not owed from the security deposits of tenants who moved out. As a result,
Alden has violated Minnesota consumer protection statutes, Minn. Stat. §§ 325D.44, 325F.69

and 504B.178.
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2. Mike Hatch, the Attorney General of the State of Minnesota, is authorized under
Minn. Stat. Chapter 8, including Minn. Stat. §§ 8.01, 8.31, 8.32 and under Minn. Stat. § 325F.70
and has common law authority, including parens patriae authority, to bring this action on behalf
of the State of Minnesota and its citizens, to enforce Minnesota’s consumer protection laws.

3. Marge Alden 1s an individual who resides at 19001 Franconia Trail, Shafer,
Minnesota 55074. She operates under the assumed names of Franconia Associates and Croix
Management Company, both of which are located at 412 Bench Street, Taylors Falls, Minnesota
55084. Franconia Associates was a partnership between Marge Alden and George Vitalis. Ms.
Alden was the managing partner. Currently, Franconia Associates is nothing more than an
assumed name for Ms. Alden. Mr. Vitalis has passed away and, in fact, his heirs are currently
suing to force Ms. Alden to pay them for his interest pursuant to their partnership agreement.
Through the partnership, Marge Alden owns a number of apartment buildings including:
Riverfront Apartments, located at 521 River Street, Taylors Falls, Minnesota 55084, and Sunrise
River Apartments, located at 5250 - 270th Street, Wyoming, Minnesota 55092. Both
apartments, along with others in rural Minnesota, are managed by Croix Management Company,
a sole proprietorship owned entirely by Marge Alden.

JURISDICTION

4, This Court has personal jurisdiction over the defendants and, pursuant to Minn.
Stat. §§ 8.31, 8.32, subd. 2(a), 325D.45, and 325F.70, jurisdiction over the subject matter of this
action.

VENUE
3l Venue in Chisago County is proper under Minn. Stat. § 542.09 because the cause

of action arose, in part, in Chisago County and Marge Alden resides in Chisago County.

Appendix 9



FACTS

6. Riverfront Apartments (“Riverfront”) and Sunrise River Apartments (“Sunrise”),
the two apartment buildings at the heart of this lawsuit, are home to a number of low income,
elderly or disabled individuals. When the tenants entered their leases, the buildings were part of
a federal program administered by the Rural Housing Services agency within the Office of Rural
Development of the United States Department of Agriculture (“Rural Development™) to provide
housing for such individuals below a certain income level. At that time, there were thirty six
elderly or disabled tenants living in the two buildings, all of whom had incomes substantially
below the cutoff amount. In fact, the average annual income at Riverfront was $11,858 and the
average at Sunrise was $17,631.

7. Franconia Associates had signed a one year lease with each of the tenants that
specified the monthly amount of tenant’s contribution to rent. Attached hereto as Exhibit A is an
example of the Lease used for both properties. The tenant contribution to rent was calculated
based on each tenant’s income and the government paid rental assistance to Franconia Associates
for the rest of the tenant’s rent. See Ex. A, 4 5 on page 2.

8. The lease also provided that, if the tenant paid for their utilities directly to the
utility companies, they would receive a deduction from the gross tenant contribution in the form
of a utility allowance. See Ex. A, q 2 entitled “Tenant Contribution” and § 7 on page 2. All 20
tenants at Riverfront and all 16 tenants at Sunrise paid their own utilities. Therefore, the net
tenant contribution to rent for each tenant was the gross tenant contribution minus the utility
allowance. See id. (providing “a Utility Allowance of $32 [would] be deducted from [the

tenant’s] gross monthly contribution,” and resulting in a net monthly rent charge to the tenant).
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9. While Franconia Associates was in the government program, it was receiving
federally subsidized Multi-Family Housing Loans for mortgages on both the rental properties and
rental assistance for all thirty six tenants. It required, however, compliance with the federal
regulations that mandated management of the properties, including all lease terms. Franconia
Associates, acting through Marge Alden, failed to manage the properties as required by the
federal regulations. As a result, Rural Development declared Franconia Associates in default on
both of the subsidized loans and initiated foreclosure on the mortgages and it lost its federal
subsidies.

10. The leases were designed to protect tenants against property owners who left the
program and tried to force tenants to pay the amount lost in rental assistance. See Ex. A, § 2 on
page 1, entitled “Tenant Contribution.” In fact, the leases specifically provided that “[n]o
increase in Tenant Contribution to rent will take place due to prepayment of the [Multi-Family
Housing] loan during the term of this Lease.”

11. When the loans accelerated, Alden was allowed to prepay them. This occurred on
July 25, 2003, with respect to the loan for Sunrise and in October 20, 2003, with respect to the
loan for Riverfront. As a condition to prepayment, Rural Development required Franconia
Associates to enter into 180-day lease extensions with all tenants who had leases that expired in
less than 180 days from the date of loan repayment to allow the low income, elderly and disabled
tenants time to find alternative subsidized housing before Alden increased their contribution to
rent,

12, Alden demanded that all of her tenants sign the 180-day lease extensions, even
those who had leases that extended beyond the 180 days. The lease extensions referred solely to

the “gross tenant contribution,” neglecting to mention the utility allowance or the resulting net
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tenant contribution - the tenants’ sole financial responsibility to Franconia Associates pursuant to
their leases. Alden falsely claimed that, upon execution of the 180-day lease extensions, the
Riverfront and Sunrise tenants had to pay Alden the gross contribution to rent, rather the net as
provided for in their leases. Alden claimed that Rural Development had approved this rental
increase. This was not true.

13.  Alden yelled at, threatened and intimidated some of the elderly and disabled
tenants. The majority of tenants paid the illegal increase. Alden dunned those who did not pay,
adding late fees and threatening eviction for nonpayment.

14.  When tenants moved out of their homes at Riverfront and Sunrise due to her
fraudulent and threatening conduct and provided Alden with mailing or delivery instructions for
return of their security deposits, Alden wrongfully withheld the illegal rent increase from their
security deposits.

COUNT I: UNIFORM DECEPTIVE TRADE PRACTICES

15.  Plaintiff re-alleges all prior paragraphs of this Complaint.

16.  Minn. Stat. § 325D.44, subdivision 1 provides, in part, that:

Subdivision 1. A person engages in a deceptive trade practice when, in the course
of business, vocation, or occupation, the person:

3) causes likelihood of confusion or of misunderstanding as to affiliation,
connection, or association with, or certification by, another;

17. Alden, in the course of her business, has caused a likelihood of confusion or of
misunderstanding among the tenants at Riverfront and Sunrise River Apartments that the Office
of Rural Development of the United States Department of Agriculture (“Rural Development”)

certified increases to their contribution to rent when Rural Development had not certified any
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increase. Alden’s conduct constitutes multiple, separate violations of Minn. Stat. § 325D.44,

subdivision 1, (3).

18.

19.

Minn. Stat. § 325D.44, subdivision 1 provides, in part, that:

Subdivision 1. A person engages in a deceptive trade practice when, in the course
of business, vocation, or occupation, the person:

()

represents  that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do not
have or that a person has a sponsorship, approval, status, affiliation, or
connection that the person does not have;

By billing, dunning, adding late fees to bills and threatening eviction of tenants for

the gross tenant contribution to rent, Alden, in the course of her business, has represented to the

tenants at Riverfront and Sunrise River Apartments that the gross tenant contribution to rent was

owed, when it was not. Alden’s conduct constitutes multiple, separate violations of Minn. Stat. §

325D.44, subdivision 1, (5).

20.

21.

(13)

Minn. Stat. § 325D.44, subdivision 1 provides, in part, that:

Subdivision 1. A person engages in a deceptive trade practice when, in the course
of business, vocation, or occupation, the person:

engages in any other conduct which similarly creates a likelihood of
confusion or misunderstanding,.

By billing, dunning, adding late fees to bills and threatening eviction of tenants for

the gross tenant contribution to rent when only the net was owed, Alden, in the course of her

business, has engaged in conduct which creates a likelihood of confusion or of misunderstanding

as to the amount owed by tenants at Riverfront and Sunrise River Apartments for their

contribution to rent. Alden’s conduct constitutes multiple, separate violations of Minn. Stat. §

325D.44, subdivision 1, (13).
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22.

23.

COUNT II: CONSUMER FRAUD
Plaintiff re-alleges all prior paragraphs of this Complaint.

Minn. Stat. § 325F.69, subdivision 1 provides that:

The act, use, or employment by any person of any fraud, false pretense, false
promise, misrepresentation, misleading statement or deceptive practice, with the
intent that others rely thereon in connection with the sale of any merchandise,
whether or not any person has in fact been misled, deceived, or damaged thereby,
is enjoinable as provided herein.

24..

By billing, dunning, adding late fees to bills and threatening eviction of tenants for

the gross tenant contribution to rent, Alden has fraudulently represented to tenants at Riverfront

and Sunrise River Apartments that an increase to their contribution to rent was owed, when it

was not owed. Alden’s conduct described above constitutes multiple, separate violations of

Minn. Stat. § 325F.69, subdivision 1.

CONSUMER HI: UNLAWFUL WITHHOLDING OF SECURITY DEPOSITS

25.

26.

27.

Plaintiff re-alleges all prior paragraphs of this Complaint.
Minn. Stat. § 504B.178, subdivision 3 provides, in part, that:

Every landlord shall:

(1 within three weeks after termination of the tenancy;

kskskok
and after receipt of the tenant’s mailing address or delivery instructions,
return the deposit to the tenant, with interest thereon as provided in

subdivision 2, or furnish to the tenant a written statement showing the
specific reason for the withholding of the deposit or any portion thereof.

After receipt of tenants’ mailing address or delivery instructions, Alden refused to

return portions of the security deposits of former tenants of Riverfront and Sunrise River

Apartments, claiming such portions as payments for amounts not owed pursuant to their leases.

Alden’s conduct constitutes multiple, separate violations of Minn. Stat. § 504B.178.
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ADDITIONAL CIVIL PENALTIES FOR DECEPTIVE ACTS PERPETRATED
AGAINST SENIOR CITIZENS OR HANDICAPPED PERSONS

28.  Minn. Stat. § 325F.71, subdivision 2 provides, in part, that:

Subdivision 2. Supplemental civil penalty.

(a) In addition to any liability for a civil penalty pursuant to Minnesota Statutes
[§§ 325D.44] regarding deceptive trade practices... and [325F.69], regarding
consumer fraud; a person who engages in any conduct prohibited by those
statutes, and whose conduct is perpetrated against one or more senior citizens or
handicapped persons, is liable for an additional civil penalty not to exceed
$10,000 for each violation, if one or more of the factors in paragraph (b) are
present.

(b) In determining whether to impose a civil penalty pursuant to paragraph (a),
and the amount of the penalty, the court shall consider, in addition to other
appropriate factors, the extent to which one or more of the following factors are
present:

(1) whether the defendant knew or should have known that the defendant's
conduct was directed to one or more senior citizens or handicapped persons;

(2) whether the defendant's conduct caused senior citizens or handicapped
persons to suffer: loss or encumbrance of a primary residence, principal
employment, or source of income; substantial loss of property set aside for
retirement or for personal or family care and maintenance; substantial loss of
payments received under a pension or retirement plan or a government benefits
program; or assets essential to the health or welfare of the senior citizen or
handicapped person,;

(3) whether one or more senior citizens or handicapped persons are more
vulnerable to the defendant's conduct than other members of the public because of
age, poor health or infirmity, impaired understanding, restricted mobility, or
disability, and actually suffered physical, emotional, or economic damage
resulting from the defendant's conduct...

29.  Minn. Stat. § 325F.71, subdivision 1 defines "Senior citizen" as “a person who is

62 years of age or older.”
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30.  Alden was aware that all of the tenants against whom she was perpetrating her
violations of Minn. Stat. §§ 325D.44 and 325F.69 were either elderly or disabled, her actions
threatened and may have caused the loss of the tenants’ primary residence and governmental
benefits. Further, one or more of the tenants was more vulnerable to her conduct than other
members of the public because of age, poor health or infirmity, impaired understanding,
restricted mobility, or disability, and one or more of the tenants actually suffered physical,
emotional, or economic damage resulting from Alden’s conduct. Alden’s conduct constitutes
multiple, separate violations of Minn. Stat. § 325F.71.

RELIEF

WHEREFORE, Plaintiff, the State of Minnesota, by its Attorney General, Mike Hatch,
respectfully asks this Court to award judgment against defendants Marge Alden, individually,
d/b/a Franconia Associates, and d/b/a Croix Management Company (collectively “Alden”):

L Declaring that Alden’s acts described in this Complaint constitute multiple,
separate violations of Minn. Stat. §§ 325D.44, subd. 1, 325F.69, subd. 1, and 504B.178, subd. 3
and 7.

II. Enjoining Alden, and its employees, officers, directors, agents, successors,
assignees, affiliates, merged or acquired predecessors, parent or controlling entities, subsidiaries,
and all other persons acting in concert of participation with it, from:

A. representing to tenants of Sunrise River and Riverfront Apartments that amounts

not owed pursuant to their leases in place as of the date of prepayment are owed,;

B. collecting payment from tenants of Sunrise River and Riverfront Apartments for

amounts not owed pursuant to their leases in place as of the date of prepayment

until such leases expire;
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C. billing, dunning, threatening eviction, retaining portions of tenants’ security
deposits or reporting to credit or housing reporting agencies that debts are unpaid
with respect to any tenant of Sunrise River and Riverfront Apartments who
refused to pay or refuses to pay amounts that are not owed pursuant to their leases
in placé as of the date of prepayment; or

D. violating in any other way Minn. Stat. §§ 325D.44, subd. 1, 325F.69, subd. 1 or
504B.178.

L. Awarding judgment against Alden for civil penalties pursuant to Minn. Stat.

§ 8.31, subd. 3 for each separate violation of Minn. Stat. §§ 325D.44, subd. 1 and 325F.69, subd.
1.

IV.  Awarding judgment against Alden for civil penalties for bad faith retention of a
security deposit in violation of Minn. Stat. § 504B.178, subd. 3.

V. Awarding judgment against Alden for additional civil penalties for each separate
violation of Minn. Stat. §§ 325D.44 and 325F.69 for perpetrating fraud against elderly and
handicapped individuals as provided in Minn. Stat. § 325F.71.

VI.  Awarding judgment against Alden for restitution under the parens patriae
doctrine, Minn. Stat. § 8.31, the general equitable powers of this Court, and any other authority
for all persons injured by Alden’s acts described in this Complaint.

VII. Awarding plaintiff its costs, including costs of investigation and attorney’s fees, as

authorized by Minn. Stat. § 8.31, subd. 3a.

10
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Dated:

VII.  Granting such further relief as the Court deems appropriate and just.

mﬁ%woul

Respectfully submitted,

MIKE HATCH
Attorney General
State of Minnesota

Ot tter g

CATHERINE M. POWELL
Assistant Attorney‘General
Atty. Reg. No. 296430

445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2131
(651) 296-2367 (Voice)

(651) 297-7206 (TTY)

ATTORNEYS FOR STATE OF MINNESOTA
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MINN. STAT. § 549.211
ACKNOWLEDGMENT
The party or parties on whose behalf the attached document is served acknowledge
through their undersigned counsel that sanctions may be imposed pursuant to Minn. Stat.
§ 549.211 (2002).

Dated: W lql %O L{ MIKE HATCH

Attorney General
State of Minnesota

(O g, Qo

CATHERINE POWELL
Assistant Attomc General
Atty. Reg. No. 296430

445 Minnesota Street, Suite 1400
St. Paul, Minnesota 55101-2131
(651) 296-2367 (Voice)

(651) 297-7206 (TTY)

ATTORNEYS FOR STATE OF MINNESOTA

AG: #983265-v1
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* Form RHCDS MN 1930-1 (Rev. 1/96)
Page 1 of 7

~ah

- _/

TH]SI.EASE,nmdc this_ 77" day of A2 B F a%s 2, beween A N P S Y e S o O
21 (hcmnaﬂ:r called the "Landlord™), through his/hetfits anthorized agent

y Yo e o or ﬂ_ Pt T o a rE s, + (hercinafter called the "Management™), and
i % ¢ , (hereinafter called the "Tenant™).

-_¢ 5 _l!-{__-_n-'lf_)—_F_,

C ot o 5y f g P e i

7 b
1. Terms of Lease. In consideration of the Tenant Contribution (rcnt) and covenant herein, said Landlord does hereby lease unto the Tenant,
and then Tenant does hereby hire and take from the Landlord the following described premises, situated in the County of - £ i e
-3, State of Minnesota, to-wit: o

’

Apartment Number, Y S A R R for the term of one year to commence on the
st ® day of F g P E o Lo s X9 2, andtoeadon the 2.2 "dayof - dae o oioa -
19____. Notice Period (The Nomc Pcnod is One Full Month Unless Noted Here.): i ;
2. Tenant Contn’bnbon. Tenant agrees to pay as Tenant Contribution the sum of § : ¥5 L3 as follows: § S X
onthe -~ > day of e owili B gne epocy _ Ao T ,and§ 2557 on or before !heﬁrstday of

each month thereafier. This Tenant Conm‘bunon amount includes any applicable Occupancy Surcharge as described in Number 41 of this
Lease. An Occupancy Surcharge js collected on occupred units in projects where a Joan was made or insured pursuant o 3 Contract entered

.'\1'7:,«.---. JHeg -

mtoonoraftcr]uncl6 1990. ,’, v T Lide o Bt e’ o WS TB, Ay i PEa s e 5 S
‘ l/ ;7 ;/ ﬂJ—J SR BT L BV R X T g S Sy Z '_:« G-

Utilities indluded in refi Heat Water and Scwct X Garbage 5. Other
Utilitics paid by Tenant:  Heat _>< Electric: > Telephone __x v 4 Other

b
Tenant agrees to pay utility charges promptly when due.

The amount of Tenant Contribution is subject to Landlord’s right to increase Tenant Contribution in accordance with Rural Housing &
Community Development Service (RHCDS) regulations and provisions of this Lease. Changes in Basic and/or Note Rate rents, such as shelter
cost change, contribution changes, or notice of ineligibility approved by RHCDS in accordance with 1930-C may be implemented upon giving
Tenant written notice equal to the Notice Period. No increase in Tenant Contribution to rent will take place due to prepayment of the RHCDS

loan during the term of this Lease.

The person authorized to, manage thesc prr:xmses (Project) ISz i sk _,5 A I R o ¢ ,.whose
addressis: /7 .1 & > uieh =7 s 4 g g Ft i) s TR i e i
The Landlord of the E[cmlscs or Management nuLhonz.cd lo acccpl scrv1cc of process and receive and give receipts for notices and demands is:
- A il e PR P L o PR >
whose address is: AT 7 G = CH ANy e TTm AT i e g E e Rl e St
74 [

"] understand the project (premises) is financed by Rural Housing & Community Development Service (RHCDS) and is subject to Title VI of the
Civil Rights Act of 1964, Title YHI of the Fair Housing Act, Section 504 of the Rehabilitation Act of 1973, and the Age Discrimination Act of
1975; and that all complaints are to be directed to the Administrator, RHCDS, USDA, Washington, D.C_, 20250. However, complaints of Fair
Housing violations may be sent directly to the Secretary of Housing and Urban Development, Washington, D.C., 20410."

TERMS AND PROVISIONS OF LEASE.

1. "1 understand that ! will no longer be eligible for occupancy in this project if my income exceeds the maximum allowablie adjusted income as
defined periodically by the Rural Housing & Community Development Service (RHCDS) for the State of Minnesota.”

2. "Tagree | must immediately notify the Landlord when there is a change in my gross income or adjustment to income, or when there'is a
change in the number of persons living in the houschold. | understand my rent or benefits may be affected as a result of this information. !
also understand that failure to report such changes may result in my losing benefits to which I may be entitled or may result in the Landlord
taking corrective action if benefits were mistakenly received. I understand the corrective action the Landlord may take includes the initiation
of a demand for repayment of any benefits or rental subsidies improperly received, initiation of a notice to cancel any rental assistance or
Section 8 assistance being received for the balance of my certfication period, initiation of a notice to increasc my monthly rent to
L S ____ per month (Note Rate rent for Plan [I projects or 125 percent of rent in Plan I projects), or initiation of a Notice of
Termination. | understand that one or more of these remedies may be initiated at the option of the Landlord b

EXHIBIT




3. "I understand that [ must promp. .otfy the
exceeding 60 consecutive days, for reasons other than health or emergency, my ner monthly Tenant Contribution shall be raised to

"I'understand that should I receive occupancy benefits to which [ am
incorrect information provided by me or on my behalf by others, or for an
and [ agree to repay any amount of benefits to which I was not entitled "

significant changes occur in income and/
household members and in congregate facilities, essential in
provides the services requested by the ApplicanuTenant and/
reasonable accommodations, referral service, ete.,

B. "I also understand and agree that my monthly contri

-~
C. "Tunderstand that every effort will be made to

B. "If L pay any or all utilities directly (not including telephone or cable TV), a Utility Allowance of §

Landlord of any extended absences and u._. 1f [ do niot personally reside in the unit for a period

< /per month (Nate Rate rent for Plan ] projects or 125 percent of rent in Plan [ projects) for the period of my absence exceeding

not entitled due to my/our failure o provide information or due to
y other household member, [ may be required to make restiwtion

"I understand that income certification is a requirement of occupancy, and [ agree to promptly provide any centifications and income
verifications required by the Landlord to permit determination of eligibility and, when a
charged. I understand that upon failure to provide the necessary information | will be requi
may be started as of the due date for the certification since an annual certi i
eligibility determination will be made by the Management at Jeast every 12 months, or whenever Management
in Tenant's income and/or household and as required by RHCDS regulations. Tenant may request re-determination of Tenant Contribution if

pplicable, the monthly Tenant Contribution ta be

Is aware of significant changes

or household. The Tenant will provide all necessary income verifications, names and ages of
formation that would enable Management to determine whether the project
or ta determine how to best serve the Applicant’s/Tenant’s /Member's request with

For Operations Under RHCDS Rental Assistance (RA) (Deleted for non-RA).
A. "I understand and agree that as lon

g as [ receive rental assistance, my gross monthly Tenant Contribution (as determined on the latest Form
. If I pay any or all utilities

_ will-be teducted from my gross
———__. If my net monthly contribution

FmHA 1944-8, which must be attached to this Lease) for rent and tilities will be §
directly (not including telephone or cable TV), a Utility Allowance of $
monthly contribution and my resulting net monthly contribution will be § B

would be Iess than zero, the Landlord will pay me $ . -

tribution under mis‘_Leasé_ﬁ.aay be raised or lowered, based on changes in the houschold

income or adjustments to income, failure to submit infmin:ir_iun--mfc}ssary lo cerify income, changes in the number and age of persons
living in the household, and on the escalation clause in lhis'(f‘onmict-_-.s_bouid I no longer receive rental assistance as a result of these
changes, or the rental assistance agreement exceuted by the Landlord andRHCD_.‘_i expires, | understand and agree that my monthly Tenant
Contribution may be adjusted to no less than§ (Basic), nor morg than § (Note Rate)
during the remaining term of this Lease; i::(c::p{ that based on the escalation clause of this Contract. these rates may be changed by a

Rural Housing & Community Devélopment Service (RHCDS) approved reat change.” .

~
o~
provide rental assistance so long as | remain eligible and the rental assistancé agreement

between the Landlord and RHCDS remains in effect. However, should this assistance be terminated, I may arrange to terminate this Lease,
giving p T notice as sct forth elsewhere in this Lease.”

-
-

For Operations Under Plan IT Interest Credit Only (Delete for other than Plan IT Inlerest Credit).
A. "I understand and agree that my gross monthl

y cog}eﬁg.xtion as determined on the Jatest Form FmHA 1944-8, which must be attached to
this Contract, for rent and utilities willbe §____ = 9 7/ '

~—

I will be

pt that I will pay not less than the Basic Rent nor more than the Note Rate rent charge
5k - Lunderstand that should I receive rental subsidy
tion and I agree to repay any amount of benefits to
arge under this Lease may be raised or lowered based

deducted from my gross monthly rent charge, exce
stated below. My net monthly rent charge will be §
benefits (interest credit) to which [ am not entitled, I may be required to make restitu
which I was not entitled. [ also understand and agree that my monthly Tenant rent ch
on changes in the household income, failure to submit information necessary to certify income, changes in the number ap_d ages of persons
living in the household, and on Ihe escalation clause in this Lease. My rent charge will not, bowever,belessthan§_ .7 -1 </

(Basic), nor more than $ o (Note Rate) during the term of this Contract, except that based np the escalation clause in

_!'Jns_lﬁsc, these rental rates may be changed by a

Rural Housing & Community Development Service (RHCDS) approved rent change.

8. Occupancy and Use. Continued occupancy and use shall be subject to eligibility according to RHCDS regulation 1930-C, Exhibit B, the

terms of this Lease, and the approved occu
Apartment without the written a

pancy policy for this project. No person other than those listed here as resident(s) may occupy the
pproval of Management. The Apartment and utilities may be used only for ordinary residential purposes.

Resident(s): it g ; — -
s s cift AR Fsg g e he s

P Z -

bt 2 — ik,
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"I understand that Project Occupas,  Standards have been established by the Landlord anu, e available upon request. | must make 2 request
in writing if I choose 10 review the Project Occupancy Standards. 1 understand that if my unit becomes overcrowded or underutilized, or I no
longer meet the eligibility requirements of the project during the term of the Lease, Uwe will be required to vacate the unit at the end of the
Lease term unless eligibility can be established following specified steps, such as moving to an appropriale size unit, or an exception is granted

by the Management.”

9. Tenant Contributions. Tenant agrees [0 pay Management, at the place orin the method designated by Management, the monthly
contribution in full on or before the first day of every month in advauce, during the duration of this Lease and any extensions or renewals of

this Lease,

10. Service Ch_i’rge-and Returned Check Fee. Tenant agrees to pay a late fee of $10.00 for cach Tenant Contribution that bas not been paid by
the /5% i(not to exceed 10 days) day of any month. Tenant also agrees to pay a fee of $20.00 for each check retumed because it was not

paid by Tenant’s bank for any reason.

11. All Tenants Responsible for All Debts. Tenant is responsible for paying the Tenant Contribution and any other money due to Management
under this Lease or as a result of any breach of this Lease, and each and every Tenant is individually responsible for paying the full amount of

such debts, not just a proportionate share.

12. Management Promises.

A. To maintain the buildings and any common areas in a decen

RHCDS regulations; ’
B. To keep the premises in reasonable repair and make necessary repairs within a reasonable Sme after written notice by Tenant except

when a disrepair has been caused by the willful or negligent conduct of the Tenant or his gnests;
C. To maintain the premises in-compliance with applicable health and safety codes except when a violation of the health and safety codes

has been caused by the willful or negligent conduct of the Tenant or his goests; and
D. To maintain the common areas in a state of repair and cleanbiness.

t, safe and sanitary condition in accordance with Jocal housing codes and

13. Tenant Promises.
A. Not to damage or misuse the premises or waste the utilities provided by Management or allow a guest to do so;
B. Not to make any alteration or additions or remove any fixtures or (o paint the premises without the wrirten consent of Managemeat;
C. To keep the Apartment clean and tdy;
E. Not 1o conduct himself/hersell in a loud, boisterous, unruly or thoughtless manner so as to dishrb the rights of the cther Tenants 1o
peace and quiet, or o allow guests to do so;
E. To use these premises only as a private residence, and not
restriction or increase in premium in Management's insurance;
Not to use or store on or near the premises any inflammable or explosive substance;
G. To give written notice 1o Mimagement of any necessary repairs to be made; and
H. To abide with and comply to the following covenant pertaining to controlled substances as defined in Chapter 152 of Minnesola

Starutes:

inamy way that is unlawful or dangerous or which would cause a cancellation,

"

"It is understood that the use, attempled use, or possession, manufacture, sale or distribution of an illegal controlled substance (as defined
by local, State, or Federal law) while in or on any part of this, Apartment complex.or cooperative is an illegal act. It is further understood
that such action is a Material Lease Violation. Such violations (hereafter called a "drug violation™) may be evidenced upon the admission to

or conviction of a drug vioclation.

The Landlord may require any Tenant or other adult member of the Tenant household occupying the unit (or other adult or non-adult person
outside the Tenant household who is using the unit) who commits a drug violation to vacate the leased unit permanently, within time frames

set by the Landlord, and not thereafier enter upon the Landlord's premises or the Tenant unit without the Landlord's prior consent as a
condition for continued occupancy by members of the Tenant household. The Landlord may deny conscat for entry unless the person
agrees [o not commilt a drug violation in the future and s either actively participating in a counseling or recovery program, complying
with court orders related 1o a drug violation, or completed a counseling or recovery program.

The Landlord may require any Tenant to show evidence that any pon-adult member of the Tenant household occupying the unit, who
commitied a drug violation, agrees to not commit a drug violation in the future, and to show evidence that the person is either acdvely

seeking or receiving assistance through a counseling or recovery program, complying wiih cournt orders related to a drug violation,
completed a counseling or recovery program within the time frames specified by the Landlord as a condition for continued occupancy in
the unit. Should a further drug violation be cormmited by any non-adult person occupying the unit, the Landlord may require the person to

be severed from tenancy as a condition for continued occupancy by the Tenant.
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“my

If a person vacating the unit, as a. LIt of the above policies, is one of the Tenants, the pr. _n shall be severed from the tenancy and the
Lease shall continue among any other remaining Tenants and the Landlord. The Landlord may also, ar the option of the Landlord. permit

another adult member of the household 10 be a Tenant.

Should any of the above provisions governing 2 drug violation be found to violate any of the Jaws of the land, the remaining enforceable
provisions shall remain in effect. The provisions set out above do not supplant any rights of Tenants afforded by law.”

14. Apartment Checklist. Management and Tenant will ~omplete a checklist of the conditions of the Apartment. This checklist wid note
condiions prior 1o initial occupancy and upon vacating the Apartment. The Management will provide a copy of the completed checklist to the
Tenant. Management should schedule the final inspection with the Tenant. ) )

filled furniture on the premises, unless agreed to

15. Waterbeds and Pets. Tenant agrees [0 not keep or permmt waterbeds nor any other water-
mises unless permitted by attachment to this Lease

in writing by Management. Tenani(s) may not have animals or pets of any kind on the pre
and applicable pet policy.

16. Management Right to Epter. Management and iis 2uthorized agents may enter the Apartment at any reasonable time to inspect the
Apartment or make repairs or 10 show the Apartment to prospective new residents or purchasers

17. Damage or Injury to Tenznt or His/Her Property. Management is not responsible for any damage or injury that is done to Tenant or
his/her property or to Tenant's guest or their property that was not caused by a willfu) or negligent act of Management or failure of Management
to act. Management recommends that Tenant obtain Renter's Insurance (o protect himself/herself against any injuries or damage he/she

may suffer.

18. Act of Third Parties. Management is not responsible for the actions, or for any damages, injury or harm caused by such actions, of third
parties (such as other residents, guests, intruders, or trespassers) who are not in Management's control.

19. Failure to Gjve Possession. If due to causes bcyf)nd his/her control including, but not limited Lo, the holding over of a previous Tenant,
Management is unable to give possession of the unit to Tenant on the dale promised, Management shall not be subject to any Yabikity for
this fajlure to give possession. In this event, Tenant does not have to start paying rent until he/she has possession of the Apartment unit

20. Notice of Dangerous Conditions. Tenant agsees to promptly potify Mapagernent of any condiions in the A partment unit that are dangerous
to health or safety of Tenant or other residents, or wiich may do damage to the premises or waste utilines provided by the Management.

21. Subletting. Tenant will not sublet the Apartment or any part of it, nor assign this Lease, nor substinzte occupants without the written consent

of the Management

22. Abandonment or Surrender of the Apartment Before the Termination of this Lease. Tenant understands that he/she is responsible for
paying the full rent each and every month during the duration of this Agreement and any extensions or renewals. Tepant is responsible for
all loss of rent or any other losses or costs cansed by Tenant’s premature abandonment or surrender of the Apartment. No surrender of the

Apanment will be considered accepted by Management without the written consent of Management.

23. Reimbursement by Tenant. Tenant agrees 1o reimburse Management promptly for any Joss, property damage, or cost of repairs or service
(including plumbing trouble) caused by negligence or improper use by Tenant, his agents, family or guests. Tenant shall be responsible for
damages from windows or doors left open. Tenant agrees (o pay all costs incurred by Management incidental 1o any abandonment of the
premises or other breach of Lease by the Tenant, such as costs incurred in atlempting to re-rent Tenant’s apartment, including advertising and
other costs. If Management prevails in any suil for eviction, or for unpaid rents, or any other debt or charges, Tenant agrees 1o pay all court
costs and attorney’s fees incurred by Management. These reimbursements are due when Management or its representative makes demands upon
Tenant. Management's failure or delay in demanding any of these reimbursements, Jate payment charges, returned check charges, or other sums
due by Tenant shall not be deemed a waiver; and Management may demand them at any time, whether before or after Tenant vacates the
Apartment. If Management sues for eviclion, incurs legal costs in the process, and the Tenant cures the reason for Non-Compliance, the Tenant
agrees 1o reimburse the Management for all court costs and artorney's fees incurred by Management

24. Termination of Lease by Tenant. If Tenant wishes lo terminate this Lease at the end of its initial term, Terant must give Management written
notice of ms/her intent to vacate at least equal to the Notice Period indicated in the heading of this Lease, prior 1o the termination date. The
Lease may be terminated by the Tenant with thirty (30) days notice. prior to expiration of its term for "good cause” such as moving to another
locanon for employment. loss of job, severe illness, death of spouse, or other reasons customary or mandatory in the community, or after
notification by Landlord of intent 1o prepay. Notice to Terminate must be given so as to be effective on the last day of a month. If Terant fails
Io give limely notice 1o Management, Management has the right, at its option. to extend the duration of the Lease for a period equal to one
Notice Period at the Management's then prevailing monthly rental rate. if Tenant continues to occupy the Apartment afier the Ending Date of
the Lease with the permission of Management, and Lhis Lease has not been rene-ved nor a new Lease made betwesn resident and Management,
his Lease shall be considered renewed under its original conditions and agreements.
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25, Vacating. Tenant agrees to vacate . Apartment before 12:00 noon on the termination da.. of this Lease or any renewal or extension as
provided in this Lease. If Tenant fails to vacate on or before the required date, he/she shall be liable to Management for any and all Josses
- incurred by Management, such as loss of Tenant Contribution, court costs and attorney’s fees. Upon vacating, Tenant agrees to Jeave the
premises in their condition at the commencement of the lenancy except for ordinary wear and tear. Tenant understands that lenancy still exists
during the time that the Tenant household's personal possessions remain in the Apartment unit after the Tenant household has personally ceased
occupancy with the intent to vacate and leave the project, until afier such time, the personal possessions have been removed voluntarily or by
Jegal means, subject to provisions of State or Jocal law in such matters.

26. Destroyed or Untenantable Premises. If the premises are destroyed or so damaged as to be unfit for occupancy due to fire, the elements or any
other canse, Management may elect lo terminale this Lease immediately and may elect not to rebuild or restore the destroyed or damaged -
premises by giving Tenant writien notice. If the destruction or damage was not caused by Tenant's fault or negligence, upon termination of this
Lease pursuant to this section, Tenant Contsibution shall be proraled and the balance, if any, refunded to Tenant.

27. Abandoned Personal Property. Abandoned personal property will be handled in accordance with State Jaws.

28. Notice of Termination and/or Eviction. Tenant’s entitlement to continued occupancy. In the process for termination of tenancy and eviction,
the Tenant has certain entitlements to continue occupancy. These entitlements are, but are not limited to, the following and are in accordance
with RHCDS's policies and procedures. General: The Landlord may.not terminate or refuse o renew any lenancy except npon Material
Noncompliance with the Lease or for "Other Good Cause™. Any termination or refusal to renew tenancy may be grounded upon Material
Noncompliance with the Lease, non cligibility for tenancy, or action or conduct of the Tenant which disrupts the Livability of the project by
being a direct threat to the health or safety of any person, or the right to any Tenant to the quiet enjoyment of the leased premises and related
project facilities or that results in substantial physical damage causing an adverse financial effect on the project, or the property, EXCEPT when
such threat can be removed by applying a Reasonable Accommodation. Expiration of the Lease period is not sufficient grounds for eviction of a
Tenant. Material Noncompliance: Material Noncompliance with the Lease includes: (2) one or more substantial violations of the Lease; or
(b) repeated minor violations of the Lease which disrupts the livability of the project by adversely affecting the health or safety of any
person, or the right of any Tenant to the quict enjoyment of the leased premises and related project or have an adverse financial effect on the
project. Non-payment or repeated nonpayment of rent, utilitics, or any other financial obligation due under the Lease (including any portion
thereof) beyond any grace period constitutes substantial violation: or (c) admission 1o or conviction for use, attempted use, possession,
mamufacture, selling, or distribution of an illegal controlled substance that- () is conducted in or on the premises by the Tenant or someone
under the Tenant’s control; or (ii) is allowed to happen by a household member or guest becanse the Tenant has not taken reascnable steps to
prevent or control such illegal activity, or because the Tenart has not taken steps 1o remove the household member or guest who is conducting
the illegal activity. Other Good Canses: Conduct capnot be considered "Other Good Canse” unless the Landlord has given the Tenant prior

notice that the conduct will constimte a basis for termination of tenancy.

A. II'a Material Violation Occurs, the Management will issue to the Tenant a Notice of Lease Violation. Any Notice of Lease Violation by
Management must be based on "Material Violation "of the Lease terms or for "Other Good Cause” as determined by the Landlord or the
project Management. The Tenant will be given prior Nolice of Lease Violation in accordance with State and Jocal Jaws. The Notice must
1. Refer 1o relevant provisions in the Lease.

2. State the violations with enough information describing the nature and frequency of the problem to enable the Tenant to understand and
correct the problem. In those cases where the Lease Violation is due to the Tegant's failure to pay rent, a notice stating the dollar amount
of the balance due on the rent account and the date of such computation shall satisfy this requirement.

State that the Tenant will be expected to correct the Lease Violation by a specified date.

4. State that the Tenant may informally meet with the Landlord or Landlord’s representative to atternpt to resolve the stated violation before

the date of comrective action specified in the nobce.

5. Advise the Tenant that if he or she has not corrected the stated violation by the date specified, the Landlord may seek to terminate the

Lease b): bringing forth a judicial action, ar which time the Tenant may present a defense.

6. The notice shall be accomplished by:

2. Sending a letter by first class mail to the Tenant or member at his’her address at the project; OR

b. Serving a copy of the notice on any adult person answering the door at the dwelling unit, or if no adult responds, by placing the notice

under or through the door, if possible, or by affixing the notice 1o the door.

b

Service shall not be deemed effective until either method of notice as described berzin has been accomplished The date on which the nop‘cc
shall be deemed to be received by the Tenant or member shall be the date on which the required first class Jener is mailed, or the date on

which the notice provided for in this paragraph is properly given, whichever method of service is used.
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B. Notice of Termination:

Tenant will be notified thay the occupancy is terminared and that eviction is being sought through the appropriate judicial process
according to State or Jocal Jaws,
2. The Notice of Termination is prepared and issved by the Landlord or its authorized representative in accordance with the Pprior notice
requirements and provisions of State or Jocal laws,
3. The notice must state the reason and basis for the termination of occupancy (i.e., "Materia]” or "Other Good Causc"AViolar.ion, or both),
4. The Notice of Termination must include the location and regular office hours during which the Tenant or member (or counsel) may view

D. Notice of Eviction: A Notice of Eviction js prepared and issved by a court of law, not the Landlord or jts authorized representative. Evictior
will be carried out as specified by the terms of the eviction notice and court order.

31 Project Sale and/or Prepayment of RHCDS Loan. If this project is sold to a buyer approved by RHCDS, this Lease will be ransferred with
all of its provisions to the new Landlord. In the event of Landlord's prepayment of the RHCDS loan, all Leases will be bandled in accordance
with Paragraph VIII A of 1930-C, Exhibit B of 7 CFR, and all procedures specified in Section 1965.90 of Subpart B of Part 1965 of 7 CFR will
be followed. No Tenang Contribution o rent may be increased by reason of prepayment for the term of the |
rent changes approved by RHCDS for budgetary reasons wil) contimie to be applicable.

tear excepted, provisions of Minnesota Stanutes, and terms of this Lease.

37."T agree that it is iy responsibility to notify the Apartiment Management any time I plan to be absent from the Apartment for any extended
Period. Extended Period’ shal] be defined as any absence of two (2) weeks or more.”
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38. Handicapped Accessible Units O©  vied by Those Not Needing Specially Designed F res: :
A. I understand that Management . + \empararily assign a non-handicapped houschold 1o vecupy a handicap accessible unit specially desipned
for handicapped households under the conditions of FmHA Instruction 1930-C, Exhibit B, Paragraph VID 2.
B. The unit as described in Part | of this Lease (is) (isnot) a handicapped accessible vnit specially designed for handicapped households.
C. Ifthe leased unit is specially equipped for the handicapped and the Tenants or family members do not nezd these special features, the Tenant

then agrees to the following:

"Uwe acknowledge that Uwe am/are occupying a designated handicapped accessible unit. we acknowledge that priority for such units is
given to those needing special physical design features. Vwe acknowledge that Uwe am/are permitted to occupy the unit until Management
issues a notice that a priority applicant is on the waiting list and that I/'we must move to another suitably sized vacant vnit in the project.
Upon receiving this notice, Uwe agree to move at [my/our own]  [shared (as agreed)]  [project]  expense within thirty (30) calendar
days 1o the suitably sized vacant unit within the project, if one is available. Uwe furtber understand my/our rental rate will change, when
appropriate, [0 the rental rate for the unit Vwe move to and this Lease will be modified accordingly.

If Vwe do move to a different unit under this clause, I understznd that the move does not change the length or any terms of the Tenant's Lease
except the Apartment Jocation and number as needed and any difference jn rent that bas been agreed to. If I/we have done any damage that
exceeds ordinary wear and tear 1o the leased unit, I/we agree to immediately pay Management the full cost of repairing the damage and the
Landlord may bring a court action to evict the Tenant from the leased unit, if necessary, but this action does not in any way release the
Tenant from this Lease or any duty to pay rent during the entire term of the Lease. If Management takes any action to evict the Tenant, the
Tenant agrees to pay all costs, including any attorney's fees, of the eviction action in the event Management prevails in court. If the Tenant
[ails to move out as required by this section, the Tenant is liable 1o Management for any and all'resulting losses, including loss of rent if a
handicapped person is not given possession of the Jeased unit as required, and any loss suffered as a result of any legal action brought by a
handicapped person who was denjed access 1o the leased unit.”

1S
(TENANT) 2 (TENANT)
39. Grievance and Appeal. Any grievance or appeal from a Management's decision shall be resolved in accordance with procedures consistent

with FmHA Instruction 1944-L, which is available lo Tenants and posted in the reatal office.
40. Notices. All Tenants agree that notices and

and on any attachments that may be made part of this Lease.
41. Occupancy Surcharge. Tenant understands and agrees Lo pay any applicable Occupancy Surcharge in accordance with FmHA Instruction

195]-K, Exhibit B.

A. That Occupancy Surcharges are mandated by law, therefore, they must be paid by the Tenant in addition 1o re
these unpaid surcharges constimte good cause for possible termination of occupancy.

B. That the current Occupancy Surcharge unit rate is § per unit and will increase annually on the surcharge anniversary date by
32.00 per month for each unit, not 1o exceed a total of $40.00 per month per unit.

C. That the portion of the umt surcharge assessmeat, which the Tenant pays, will be based upon the Tenant's household income and will not
cause the Tenant’s Contribution for rent and occupancy charge, plus utility allowance, to exceed 30 percent of the adjusted income.

D. That Tenant households may experience increases or decreases in the amount of Occupancy Surcharge they pay prior 1o the expiration of the

Lease.

gular rept. If they are not paid,

42 Should any Federal Subsidies paid to the Landlord on behalf of Tenants be suspended or canceled, due to 2 monetary or non-monetary defanlt
by the Landlord, the monetary payment made by the Tenant to the Landlord (or, when applicable, the monetary payment received by the Tenant -
from the Landlord) shall not change over that which would have been required had the subsidy remained in place.

43. "The Landlord and Management are forbidden by law from making a judgment as 10 whether tenants with a handicap or disability are capable
ofindcpcndcﬁt living. By execution of this lease, the tenanti(s) acknowledges that no representations have been made, in any form - written or
verbal - of any assistance, supervision, physical services, social services, medical services or care that will be given to the tenani(s) as a condition
of residency. Tenani(s) in accordance with 7 CFR ~-1930-C, Exhibit B, VID 1 i (1) assumes the risk and responsibility of living within and

upon the project premises.”

Z : e ;o :
AN X ST e AR NI L S LA );
(MANAGEMQ-ENT) _ (TENANT)
; PR e ‘} e ___*;._’J_,;f:.. e T
(TENANT)
Date Signed e Date Signed
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